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Deposition of J ack Valenti, called 
for examination pursuant to notice of deposition, 
on Tuesday, June 6, 2000, in Washington, D.C. at the 
law offices of Proskauer Rose, LLP at 8:44 a.m. 
before ROXANNE M. EASTERWOOD, a Notary Public within and 
for the District of Columbia, when were present 
on behalf of the respective parties: 



MARTIN GARBUS, ESQ. 
EDWARD HERNSTADT, ESQ. 
Frankfurt Garbus Klein & Selz, PC 
488 Madison Avenue 
New York, NY 10022 
(21) 826-5522 
On behalf of Defendants 



-continued- 
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1 MR. HERNDSTADT: My name is Raymond R. Brown. 

2 I'll be operating the video equipment for this 

3 deposition. My address is 1717 Corcoran Street, 

4 Washington, D.C. I'm employed by Ray Brown & 

5 Associates and representing Interim Court 

6 Reporting. 

7 This deposition is being taken pursuant 

8 to notice is case number 0277, entitled Universal 

9 City Studies, Incorporated, et al., versus Corley 

10 before the U.S. District Court, Southern District 

11 of New York. 

12 The witness today is Mr. Jack Valenti. 

13 Today is June 6th, 2000. We're at the offices of 

14 Proskauer Rose, LLP in Washington, D.C. Time is 

1 5 indicated electronically on the lower portion of 

16 the television. Currently 8:45:30 seconds. 

17 At this time counsel will identify 

1 8 themselves and indicate which parties they 

19 represent. The court reporter will then identify 

20 herself, and I will administer the oath to the 

21 witness. 

22 MR. COOPER: Good morning. I'm Scott Cooper 

23 of Proskauer Rose, LLP for the Plaintiffs and 

24 representing Mr. Valenti in this deposition. Mark 

25 you want to identify yourself? 
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APPEARANCES (CONTINUED): 

SCOTT P. COOPER, ESQ. 
Proskauer Rose, LLP 
2049 Century Park East, Suite 3200 
Los Angeles, CA 90067-3206 

(310) 284-5669 
On behalf of Plaintiffs 




Page 5 

1 MR. LITVAK: Mark Litvak, counsel for the 

2 Motion Picture Association of America. 

3 MR. HERNDSTADT: Edward Hernstadt. 

4 Frankfurt, Garbus, Klein & Selz for defendants. 

5 MR. GARBUS: Martin Garbus, Frankfurt, 

6 Garbus, Klein & Selz the Defendant. 

7 MR. COOPER: Let me note for the record that 

8 this deposition was arranged for the convenience 

9 of Mr. Garbus and Mr. Hernstadt, and at their 

10 express request, to commence this morning at 8:00 

1 1 a.m. here in Washington. We've gone to a lot of 

12 trouble to accommodate them and be here. We are 

13 now starting at 8:45. The court reporter they 

14 arranged for just arrived. They themselves didn't 

15 arrive until 8:30. 

1 6 I also note for the record that 

17 Mr. Valenti is here at considerable personal 

1 8 inconvenience. He is not feeling well this 

19 morning and has some kind of bug. He is here to 

20 proceed with this deposition notwithstanding that, 

21 and my understanding is we're going to go until 

22 noon so that Mr. Garbus and Mr. Hernstadt can fly 

23 back to New York. 

24 MR. GARBUS: Perhaps we can stay for an hour 

25 later if Mr. Valenti is's up to it. We'll let 
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1 Mr. Valenti decide that. 

2 With respect to this morning, we took a 

3 6:30 flight down, which should have gotten us here 

4 in plenty of time. The weather held us down in La 

5 Guardia, which is why we're half an hour late. 

6 VIDEOGRAPHER: Madam Reporter, would you 

7 identify yourself? I'll swear the witness. 

8 REPORTER: Roxanne Easterwood with Interim 

9 Reporting. 

10 PROCEEDINGS 

1 1 Whereupon, 

12 JACK VALENTI 

13 was called as a witness and, having first been duly sworn, 

14 was examined and testified as follows: 

15 EXAMINATION 

16 VIDEOGRAPHER: We're on the record, 

17 gentlemen. 

18 BY MR. GARBUS: 

19 Q Mr. Valenti, who are the members of the 

20 DVD CCA? 

21 A I don't know. 

22 Q Do you know who the DVD CCA is? 

23 A No. 

24 Q Do you know who issues the licenses to 

25 the hardware manufacturers that play DVDs? 
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what's the Defendant's name? 
A 2600. 

Q Now, does the name Goldstein mean 
anything to you? 
A No. 

Does the name Corley mean anything 



Q 

you? 
A 

Q 
A 

Q 

A 

Q 

A 



How do you spell it. 
C-O-R-L-E-Y. 
No. 

Never heard those names before? 
No. 

Now, what does 2600 do? 
Well, one thing they do is make T-shirts 
with my picture on it. 

Q Does the -- do you know who makes the 
hardware for DVDs? 
A No, I don't. 

Q Have you had any discussion with the 
hardware makers of DVDs about piracy? 

A No. Not I'm aware of. I'm not aware of 
any discussions I've had. 

Q Do you know how DECSS work? 

A Not really. 

Q Do you know when it was first posted on 
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1 A No. 

2 Q Do you know who issues the licenses to 

3 the replicators that make DVDs from the films that 

4 are submitted to them? 

5 A No, I do not. 

6 Q Have you ever met anybody at the DVD 

7 CCA? 

8 A Not that I'm aware of. 

9 MR. COOPER: Calls for speculation. 

10 BY MR GARBUS: 

11 Q Do you know what that entity is at all? 

12 A No, I don't. 

13 Q Do you know who controls the licenses 

14 for DVDs? 

15 A No, I don't. 

16 Q Have you ever been advised by your 

17 attorneys who controls the licenses for DVDs? 

18 MR. COOPER: Objection. Calls for 

19 attorney-client communication, and expressly so on 

20 that. 

21 BY MR GARBUS: 

22 Q Do you know the name of the Defendant in 

23 this case? 

24 A I'm not sure. I'm just not sure. 

25 Q Well, what is your best recollection of 
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1 the internet? 

2 A I don't recall. 

3 Q Is there any document that would refresh 

4 your recollection? 

5 A I'm not aware of any. 

6 Q Do you know when Mr. Goldstein allegedly 

7 or 2600 allegedly first posted DECSS? 

8 A No, I don't. 

9 MR. COOPER: Let me just make a point here 

10 that I believe should be clear, and that is to the 

1 1 extent that the answer to any of the questions 

12 Mr. Garbus asks is known to you only through 

1 3 communications from counsel you should not provide 

14 the substance of those communications in answering 

15 the question. 

16 BY MR. GARBUS: 

1 7 Q Can you tell me something about the 

1 8 relationship between the MPAA and the eight 

19 plaintiffs in this lawsuit? 

20 A I don't understand what you mean. What 

21 do you mean the relationship? 

22 Q Do you know who the plaintiffs are? 

23 A Plaintiffs are member companies of the 

24 association. 

25 Q Does the MPA on their behalf act in anti 
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piracy matters? 
A Yes, we do. 

Q You, for example, how long have you been 
the headoftheMPAA? 
A 34 years. 

Q During the course of time you've 
testified before congress? 
A Yes. 

Q Approximately how many times? 

A I haven't any idea. A lot. 

Q More or less than 1000? 

A Oh, no. I haven't testified 1000 but a 

lot. 

Q 300? 

A I haven't any idea. 

Q You've also over those 34 year met with 
senators to discuss MPAA matters? 

A From time to time, yes. 

Q You have appeared before subcommittees 
of the congress to testify about DMCA and other 
related matters? 

A Yes. 

Q You have been on television both with 
respect to your role as MPAA president and in your 
previous life? 
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the last 34 years? 
A Yes. 

Q What kind of groups are those? 

A Conferences, seminars, colleges, 
universities, various organizations in 
broadcasting and cable, et cetera. 

Q And you do that each year? 

A I beg your pardon? 

Q You do that each year. And you have 
been doing it each year for most of the 34 years 
you've been head of the MPAA? 

A Yes. 

Q Again, I presume — could we assume that 
you speak at least 100 times a year, and over 34 
years that's - 

A No, not that much. No. I don't speak 
100 times a year. 100 times a year would be nine 
time as month. I don't do that. 

Q Could you give me your best 
approximation? 

A I don't know. I haven't any idea. I 
couldn't give you a number. I just don't know. 

Q You testified before congress an the 
DMCAA legislation? 

A Yes, sir. 
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m 1 A Yes. 

2 Q Can you just tell us for a moment what 

3 your previous life consisted of? 

4 MR. COOPER: It's ambiguous. 

5 THE WITNESS: Before I was named chief 

6 executor officer of MPA and MPAA I was special 

7 assistant to the president of the United States 

8 for three years. 

9 BY MR. GARBUS: 

1 0 Q During the course of that time were you 

1 1 on television? 

12 A Yes. 

1 3 Q Were you quoted in the press? 

14 A More than I chose to be. 
'15 Q Have you been quoted in the press since 
1 6 you've been the head of the MPAA? 

J 7 A A number of time. 

18 Q When you say a number of times, would 

19 you agree with me it's been thousands and 

20 thousands of time? 

21 A I can't give you a number. I haven't 

22 any idea. I hesitate to give you a precise number 

23 because I don't know. 

p24 Q In addition to testifying before 

I 25 congress have you spoken before other groups in 
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1 Q You've issued a number of statements 

2 about that legislation? 

3 A Yes. 

4 Q You've issued a number of statements 

5 concerning this particular case? 

6 A Probably. 

7 Q You've issued a number of statements 

8 concerning the Santa Clara case, the DVD CCA case? 

9 MR. COOPER: Assume facts not in evidence. 

10 You mean him? 

11 MR. GARBUS: Yes. 

12 BY MR. GARBUS: 

1 3 Q You or the MPAA or you on behalf of the 

14 MPAA? 

15 A "What was - 

16 MR. COOPER: Ambiguous and compound. 

17 THE WITNESS: I didn't understand the 

18 question. 

19 MR. COOPER: Could you please read it to him 

20 again? 

21 (The reporter read the record as 

22 requested.) 

23 THE WITNESS: DVD case in Santa Clara? 

24 MR. GARBUS: Yes. 

25 THE WITNESS: I don't know anything about it. 
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BY MR. GARBUS: 

Q You don't know anything about a lawsuit 
that's been filed in Santa Clara by DVD CCA 
against individuals who allegedly had DECSS or 
downloaded DECS S? 

A Not to my knowledge. 

Q Today's the first time that you've heard 
of a DVD CCA case? 

MR. COOPER: Excluding any conversations with 
counsel. It would be the same admonition with 
respect to any of these issues. 

THE WITNESS: Probably, yes. 
BY MR. GARBUS: 

Q No others only through counsel? 

MR. COOPER: No, Counsel. That's not an 
appropriate question. 

MR. GARBUS: Sure, it is. 

MR. COOPER: No, it isn't. Now, if you want 
to go off the record and have a conversation about 
how to inquire of a witness without intentionally 
intruding on the attorney-client privilege, I'd be 
happy to do that. 

MR. GARBUS: No. We'll get a ruling. 
BY MR. GARBUS: 

Q Now, with respect to a DVD that's been 
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1 MR. COOPER: Is this a semantic discussion? 

2 MR. GARBUS: No. I just want to know where 

3 we go with respect to the questions. 

4 THE WITNESS: Well, the answer is, I'm fairly 

5 informed about the mother tongue. And seems to me 

6 I don't recall or I'm not aware means I have a 

7 vague understanding of it and I'm not sure. 

8 BY MR. GARBUS: 

9 Q Thank you. Are there any documents that 

10 you could use to refresh your recollection as to 

1 1 whether or not you know if this defendant is — 

12 whether anyone has ever seen this defendant's take 

1 3 a DVD and de-encrypt it through DECSS? 

14 MR. COOPER: Would you read back the 

15 question, please? 

16 (The reporter read the record as 

17 requested.) 

18 THE WITNESS: I'm sorry, because I've got 102 

1 9 fever and it's affecting my ears. I just did not 

20 hear. 

21 MR. COOPER: Could you read it back more 

22 loudly? 

23 BY MR. GARBUS: 

24 Q Do you want to take a break from the 

25 deposition? 
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de-encrypted by DECSS, have you ever seen one? 
A Have I ever seen a DVD encrypted? 
Q De-encrypt by DECSS? 
A No, I don't. 

Q Has anyone ever told you that a DVD has 
been de-encrypted by DECSS? 
A I don't recall. 

Q Has anyone ever told you that they had 
ever seen on the internet a DVD de-encrypted by 
DECSS? 

A I don't recall. 

Q Do you know whether or not any of the 
defendants in this case ever de-encrypted a DVD 
through DECSS? 

A I'm not aware. 

Q When you say you're not aware does that 
mean you don't know? 

A That's a good synonym. 

Q Okay. When you said before you don't 
recall, did that also mean you don't know? 

A Well, I don't recall when - meaning, I 
don't recall. I mean, that's a — that's a simple 
declarative English sentence: I don't recall. 

Q So there's a difference in your mind 
between I don't recall and I'm not aware? 
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1 A No. This is fine. I'm going to do the 

2 best I can. When I find out I can't go anymore 

3 I'll tell you, but right now I want to continue 

4 this. I just need - I didn't understand the 

5 question. I'm so sorry. 

6 Q Okay. Let the rephrase it to you again. 

7 A Okay. Please do. 

"8 Q Do you have any document or have you 

9 seen any documents that could refresh your 

10 recollection as to whether or not Goldstein ever 

1 1 de-encrypted a DVD through DECSS? 

12 A I'm not aware of any documents. 

13 Q Have you ever seen any documents which 

14 have ever indicated that anyone has made a copy of 

1 5 a DVD through DECSS after getting the DECSS from 

1 6 Goldstein? 

17 A I'm not aware of any. 

18 Q To your knowledge, has anyone at the MPA 

19 ever reported to you that any of the Goldstein 

20 sites, sites, have led to any copies of any DVDs? 

21 MR. COOPER: Excluding any conversations 

22 you've had with counsel. 

23 THE WITNESS: If that happened it was with my 

24 counsel - with my lawyers. 

25 BY MR. GARBUS: 
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p - ! Q Do you have any independent recollection 

2 now? 

3 A No. 

4 Q Now, have you seen any documents which 

5 have indicated to you that anybody has made a copy 

6 of DECSS and then used that to de-encrypt a DVD? 

7 A I'm not aware of such document. 

8 Q Have you ever seen a document which says 

9 that anyone used any information from Goldstein's 

10 2600.com to de-encrypt a DVD through DECSS? 

11 A I'm not aware. 

12 Q Have you ever seen any such documents 

1 3 that relate to that? 

14 A Not I'm aware of. 

1 5 Q With respect to Mr. Goldstein or 

16 2600.com's linking and the other sites that they 

17 link to, has anyone ever told you that anyone has 

1 8 ever made a copy of a DVD through de-encryption 

19 through DECSS as a result of the information they 

20 got from the channels from the web sites that were 
K2 1 linked to Goldstein? 

22 MR. COOPER: Would you read back the 

23 question, please? 

24 (The reporter read the record as 

25 requested.) 
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1 THE WITNESS: I beg pardon? 

2 MR. COOPER: I said it assumes facts not in 

3 evidence. 

4 BY MR. GARBUS: 

5 Q Go ahead, sir. 

"6 A I've heard of Linux. 

7 Q What is it? 

8 A As I understand, it's an open source 

9 system that a number of computer users use in 

10 their computers. 

11 Q When you say a number of computer users, 

12 does that relate to personal computers? Business 

13 computers? 

14 A I haven't any idea. 

"15 Q When you say an open source system what 

16 does that mean? 

17 A To me it means free to anybody that 

1 8 wants to use it. 

19 Q Do you know whether or not Linux in 1 999 

20 was trying to create a system whereby DVDs could 

21 be played on the Linux operating system? 

22 MR. COOPER: It assumes facts not in 

23 evidence. There is no Linux as an entity as we've 

24 discussed in, I think, every one of the 

25 depositions that we've been together in, and it 
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THE WITNESS: I don't recall. 
BY MR. GARBUS: 

Q With respect to a DVD that has been 
de-encrypted through DECSS, can you fast forward 
it? 

A I don't know. 

Q Can you edit such a DVD? 

MR. COOPER: Ambiguous. 
BY MR. GARBUS: 

Q Can you edit a DVD that has been 
deconstructed through DECSS? 

A Ambiguous. 

MR. HERNDSTADT: De-encrypted. 

THE WITNESS: My answer is I don't know. 
BY MR. GARBUS: 

Q Can you edit a DVD that has been 
de-encrypted through DECSS? 

MR. COOPER: Ambiguous. 

THE WITNESS: I don't know. 
BY MR. GARBUS: 

Q Has anyone ever told you that you can 
edit a DVD through DECSS? 

A I have no recollection of that. 

Q Do you know what the Linux machine is? 

MR. COOPER: Assumes facts not in evidence? 
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1 also asserts facts inconsistent with the record. 

2 BY MR. GARBUS: 

3 Q Go ahead, sir. 

, 4 A The answer is I don't know. 

5 MR. GARBUS: Can I hear the question again? 

6 (The reporter read the record as 

7 requested.) 

8 BY MR. GARBUS: 

9 Q Do you know whether or not Linux users 

10 were trying to create on operating system that 

1 1 played DVDs on that operating system? 

12 MR. COOPER: Ambiguous. 

1 3 THE WITNESS : The answer is I don't know. 

14 BY MR. GARBUS: 

1 5 Q Do you know whether or not the person 

16 who first published the DECSS code was a Linux 

1 7 user? 

18 A I have no idea. 

19 Q Do you know the purpose for which DECSS 

20 was originally created? 

21 A All I know is it's a violation of the 

22 law. 

23 Q Is it your understanding that it's a 

24 violation of the law if the DECSS was created to 

25 create an operating system or to be part of an 
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L~ 1 operating system for Linux users? J 

2 MR. COOPER: Assuming facts not in evidence, 

3 it's an incomplete hypothetical. 

4 BY MR. GARBUS: 

5 Q Go ahead. 

r 6 A It doesn't make any difference. The 

7 DMCA is quite clear, great clarity that anyone who 

8 circumvents an encryption is violating the law. 

9 Q If anyone is using DECSS which they get 

10 from another source; namely, Linux users to play 

1 1 DVDs, it's your opinion that that's against the 
42 law? 

13 MR. COOPER: Same objections. Also calls for 

14 a legal conclusion. 

r\ 5 THE WITNESS: I believe it is very much 

Ll 6 against the law. 

| 17 BY MR. GARBUS: 

r 1 8 Q So that if any system plays a DVD 

I 1 9 without a license from DVD CCA, that in your 

1—20 estimation is against the law? 

21 MR. COOPER: It's ambiguous. It's an 

22 incomplete hypothetical. Assumes facts not in 

23 evidence, and it calls for a legal conclusion. 

24 BY MR. GARBUS: 
: 25 Q Go ahead. 
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1 through any attempt of circumvention on his side I 

2 and uses that on a Linux system to play a DVD, I 

3 it's your view that that's against the law? 

4 MR. COOPER: Incomplete hypothetical. 

5 Assumes facts not in evidence, and it's calls for 

6 a legal conclusion. 

7 MR. GARBUS: Thank you. 

8 MR. COOPER: Let's have the question read 

9 back. 

10 (The reporter read the record as 

1 1 requested.) 

f 12 THE WITNESS: Any time that you circumvent an 
L 1 3 encryption you're violating the law. 

14 BY MR. GARBUS: 
rl5 Q Even if you're using it and you have not 
1 1 6 done the reverse engineering and you have not done 
Ll7 the circumvention? 

18 MR. COOPER: Assumes facts not in evidence. 

19 I think it's internally inconsistent and 

20 unintelligible. 

p21 THE WITNESS: The answer is, I go back again, 
22 the law doesn't make any such exceptions. The law 

L23 is clear. 
24 BY MR. GARBUS: 

~25 Q So, it doesn't matter whether or not you 
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r~l A I hate to sound like a broken record, 
1 2 but I believe it's a violation of the law. The 
»~3 law is very clear and very plain. 
r~4 Q It is very clear - let me give you — 

5 let's assume I buy a DVD, pay a price on it. Then 
i 6 I play it on a piece of hardware or a computer 

7 software that doesn't have - which company 

8 doesn't have a license from DVD CCA. Is it your 
L9 view that that's against the law? 

10 MR. COOPER: This witness is not here to 

1 1 testify as a legal expert. Your questions ask for 

12 him to draw legal conclusions on scant 

13 information. 

14 BY MR. GARBUS: 

15 Q Go ahead, sir. 

pi 6 A I believe it's against the law. 

17 Q So your understanding of the law then is 

18 that the only people who can play DVDs are those 

19 people who play it on licensed software or 1 

20 hardware? 

21 A All I do know is that no one can with 

22 impunity circumvent an encrypted DVD. The law is 
S23 plain and clear and unambiguous. 

z4 it a .Linux user taKes UnCoo wnicn ne aid 
25 not get through his own reverse engineering or 
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1 actually do the reverse engineering or whether you I 

2 see what the reverse engineer has done and then I 

3 distribute that information to another party? | 

4 MR. COOPER: Same objections. 1 
~ 5 THE WITNESS: The DMCA doesn't make any 

^ 6 exceptions for reverse engineering for DVDs. I 

7 BY MR. GARBUS: 

8 Q I'm not taking now about reverse — Mr. I 

9 Valenti. I'm not now talking about the actual 
10 reverse engineering. 

"*1 1 Let's assume man A does the reverse 

12 engineering. Man B posts it on the internet. Man 

1 3 C then takes that information, and he's a Linux, 

14 user, and he uses that information to play a DVD 

15 on a Linux operating system and the Linux 

16 operating system has no license from the DVD CCA. 

17 Is it your view that that's against the 

18 law? 

_19 A Yes. 

20 MR. COOPER: Same objections. 

21 BY MR. GARBUS: 

22 Q Did you testify before congress on 

23 whether or not the MPAA's position was Beta Max - 
z4 do you Know wnat D1VX is, D-I-V-Xr 

25 A I've heard of it, but I'm not sure. 
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1 Q Do you know how DIVX copies are made? 

2 A No. 

3 MR. COOPER: Assumes facts not in evidence. 

4 BY MR. GARBUS: 

5 Q Do you know what CSS Cat is? 

6 A No. 

7 Q Do you know what CSS Aught is? 

8 A No. 

9 Q Do you know of any other de-encryption 
10 systems other than DECSS? 

_11 A No. 

12 Q During any one year — let's say last 

13 year. How many pirated copies of DVDs are seized 

14 by the MP As or people acting on their behalf? 

15 A I don't know. 

1 6 Q Would it be in the millions? 

17 A I have no idea. 

1 8 Q Has anyone ever told you that for the 

19 year 1999 any one copy that was ever received 

20 originated from a DECSS de-encryption? 

21 A Last year I don't know. 

22 Q For the year 2000, has anyone ever told 

23 you that there has ever been a copy of a DVD made 

24 through the use of DECSS? 

25 A I don't know. 
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1 MR. COOPER: Calls for a legal conclusion, 

2 it's misleading. Assumes facts not in evidence. 

3 Did you intend to ask about the DVD CCA? 

4 MR. GARBUS: Pardon? 

5 MR. COOPER: You intended to ask that 

6 question with regard to permission for DVD CCA? 1 

7 MR. GARBUS: From whoever you have to get 1 

8 permission for it. 1 

9 THE WITNESS: What's the question? j 

1 0 MR. GARBUS : Can you read the question back? 

1 1 (The reporter read the record as 

12 requested.) 

13 MR. COOPER: It's misleading. Ambiguous. 

14 Assumes facts not in evidence. 

"15 THE WITNESS: You can go to a Block Bluster 

1 6 store and get a DVD player in your classroom. 

17 Libraries have DVD which say check out to people 
^18 who want to look at them. 

19 BY MR. GARBUS: 
~20 Q Can you fast forward on a DVD? 
J2 1 A Yeah, I think you can. 
~22 Q If you have, let's say, advertisements 

23 in the beginning, can you fast forward past those 

24 advertisements so that you can go straight to the 

^25 movie? 6 
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1 Q Has anyone ever told you that they have 

2 seen a movie on the internet that will show — 

3 which movie was de-encrypted through DECSS? 

4 A I'm not aware. 

r—5 Q Have you ever testified before congress 

6 concerning the number of copies — pirated copies 

7 of DVDs that were made through the use of DECSS? 

8 A I don't recall. 

9 Q Did you also testify before congress 

1 0 that the Fair Use Exception was not cut out by the 
1 11 DMCA? 

12 A Yes. The concept of Fair Use is intact 

13 in the DMCA. 

Ll4 Q Tell he how that is. 

15 MR. COOPER: Calls for a legal conclusion. 
rl6 THE WITNESS: Well, I don't know except that 
[j 7 the concept is intact. 

18 BY MR. GARBUS: | 
—19 Q What is the concept of Fair Use, as you 

20 understand it? 
121 A It means that libraries or 

22 schoolteachers can play movies in their classrooms 
L23 for educational purposes. 

i zh- v<; uu nicy ndvc iu gci pciiiiibMun irom ine 
[25 DVD CCA? 
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1 A I'm not aware of DVDs that have 

2 advertisements. What do was mean advertisement? 

3 Q Advertisements for other movies. 

_ 4 A Yeah, you can fast forward through that. 
— 5 Q Can you edit the DVD so as to take off 

6 information to put it on a VCR? 

7 A That means you have to decrypt mand 
^ 8 that's against the law. 

~ 9 Q So, in other words, there's no way of 

10 making anything off: a second; a tenth of a second 
_1 1 from the DVD without it being against the law? 

12 MR. COOPER: Calls for a legal conclusion. 

13 BY MR. GARBUS: 

14 Q Go ahead, sir. 

""15 A^Tm just saying to you as simply as I 

16 can assert it that any time that you decrypt or 

17 try to decrypt a DVD the DMCA is very clear about 
L 1 8 that, that you can't do it. It's against the law. 

-19 Q If you use DECSS to defeat regional 
J20 coding is that also against the law? 

21 MR. COOPER: Assumes facts not in evidence. 

22 It's an incomplete hypothetical. 

"23 THE WITNESS: The answer is, any time that 
you circumvent an encryption tor whatever reason 
25 you are breaking the law. 
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1 BY MR. GARBUS: j 

2 Q Is regional coding encryption? 

3 A I'm not sure how that works. 

4 Q Is regional coding a security device? 

5 MR. COOPER: Calls for a legal conclusion. 

6 THE WITNESS: I'm not sure. 

7 BY MR. GARBUS: 

8 Q If a person buys a DVD in France can he 

9 show it — an American person goes to France; buys 

10 a DVD; comes back to this country and puts it on 

1 1 to his DVD. Will it play? 

12 MR. COOPER: Incomplete hypothetical. 

13 BY MR. GARBUS: 

14 Q Or will regional coding stop it from 

1 5 playing? 

16 MR. COOPER: Compound. 

17 THE WITNESS: I'm not sure. 
J 8 BY MR. GARBUS: 

"'19 Q What is the function of regional coding? 
-20 A I think it's to combat parallel imports. 
J- 21 Q Can you make a backup copy of a DVD? 

22 If I buy a DVD and I want to play it in 
I 23 another -- in my country home or in another room 
L.24 in my house, can I make a backup copy of a DVD? 

25 MR. COOPER: Ambiguous. 
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1 against the law? t 

2 MR. COOPER: Same objections. j 
~~*3 THE WITNESS: If it means de-encrypting, yes. | 
~ 4 It's against the law. | 

5 BY MR. GARBUS: j 

6 Q Can you copy one song off a DVD to play J 

7 on your car while you're driving, or since you're 1 

8 de-encrypting is that also against the law? 1 

9 MR. COOPER: Same objections. I 

10 THE WITNESS: I'm not that familiar with the j 

1 1 music industry. j 

12 BY MR. GARBUS: 

13 Q Well, I'm talking about a DVD. I'm 

14 talking about a sound track or a piece of music j 

15 that's on a DVD. | 

16 If I want to take off a piece of that | 

17 sound track and play it in my car radio, can I do | 

1 8 that? 1 

19 MR. COOPER: It's incomplete hypothetical. | 

20 Calls for a legal conclusion. Assumes facts not J 

21 in evidence. I 

22 BY MR. GARBUS: 1 

23 Q Go ahead. I 

24 A In my judgement, if you have to decrypt 

25 to do that it's illegal. 
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1 BY MR. GARBUS: 

2 Q Go ahead. 

3 MR. COOPER: Is it physically possible? 

4 MR. GARBUS: Yes. 

- 5 THE WITNESS: If it means decrypting the 
_6 answer is, it's illegal to do that. 

7 BY MR. GARBUS: 
p 8 Q It's illegal to make any second copies 
L-9 of a DVD? 

10 MR. COOPER: Calls for a legal conclusion. 
r\ 1 THE WITNESS: If in order to do that you have 
j 12 to decrypt, it's against the law. 
~13 BY MR. GARBUS: 
■*14 Q So that if I want to, let's say, buy a 

15 DVD; leave it at home but then wanted to play it 

1 6 on my Linux operating system when I'm traveling 

1 7 three hours later, your view would - that would 
„ 1 8 be against the law? 

19 MR. COOPER: Incomplete hypothetical. Calls 

20 for a legal conclusion. 

21 THE WITNESS: If you decrypt it certainly is. 
-"22 BY MR. GARBUS: 

"*23 O If I wanted to listen in mv car to the 

24 music of a DVD that's on a DVD track and I had to 

25 de-encrypt to do that, your view that would be 


Page 33 

PI Q Is there any other way to do it besides 
U 2 de-encrypting? 

3 MR. COOPER: Objection. Calls for 

4 speculation. 

f5 THE WITNESS: Yes. You buy another DVD. 1 

6 BY MR. GARBUS: j 

7 Q In other words, if you wanted to listen J 

8 to the DVD in your car you would have to buy j 

9 another DVD for the car or take that DVD to the 
^10 car? 

1 1 MR. COOPER: Calls for a conclusion. 

12 BY MR. GARBUS: 

13 Q Right? 

"""14 A The answer is, any time you decrypt, for 
_ 1 5 whatever reason, you're breaking the law. 

16 Q Now, do you know how many sites there 

1 7 were - withdrawn. 

18 Do you know if anyone ever saw or 

1 9 downloaded DECSS from this defendant? 

20 A I don't know. 

21 MR. COOPER: Asked and answered. 

22 THE WITNESS: I just don't know. 

23 BY MR GARBUS- 

24 O Do vou know how manv other ^ites — 

25 withdrawn. 
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1 Do you know whether there were any 

2 downloads from the 2600 site? 

3 A I don't know. 

4 Q Do you know whether anyone ever saw the 

5 2600 site other than people in the employ of the 

6 MPAA? 

7 A I don't know. 

8 Q Do you know what Info Seek is? 

9 A What? 

10 Q Info Seek. 1 

11 A Is's a — something on the internet. 

12 Q Of the nine - eight plaintiffs, do you 

1 3 know which plaintiffs own search engines? 

14 A I do know. 

15 Q Do you know what a search engine is? 

16 A I have a vague idea. 

1 7 Q What is your idea? 

18 A It searches the internet to find things. 

1 9 Q Does the name Northern Lights mean 

20 anything to you? 

2 1 A Northern Exposure was a fine television 

22 program. 

23 Q Do you know of Northern Lights, one of 

24 the largest search engines on the internet? 

25 MR. COOPER: Assumes facts not in evidence. 
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1 Q Has anyone to your knowledge at the MPAA 
1 2 ever checked and seen whether or not and to how 

3 many DECS sites the search engines of the eight 
1 4 plaintiffs linked to? 
L 5 A I don't know. 

"~ 6 Q Has anyone ever told you that through 
7 the Disney search engine you can go directly to a 

^ 8 mirror site — a DECSS mirror site? 
9 MR. COOPER: Assume facts not in evidence. 

~10 THE WITNESS: I don't recall. 

"ll BY MR. GARBUS: 

12 Q Based on your understanding of the law, 

13 if Disney is sending people to mirror sites is 

14 that contributory infringement? 

15 A I have no idea. 

16 MR. COOPER: Objection. 

17 BY MR. GARBUS: 

18 Q You testified before about what 

19 constitutes a violation of the law. Is it a 

^ 20 violation of the law for Disney to put up DECSS? 

21 MR. COOPER: Ambiguous. Assumes facts not in j 

22 evidence. Incomplete hypothetical and calls for a | 
^23 legal conclusion. j 

r\ A rpTT-p -r-r TTTX TT? O O T ' a. A \i. 1 

24 THE WITNESS: I just don t know. 
"25 BY MR. GARBUS: J 
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1 THE WITNESS: I don't know it. 

2 BY MR. GARBUS: 

3 Q Do you know Yahoo? 

4 A Yes, I know Yahoo. 

5 Q If you go to Yahoo, do you know how many 

6 reference you get to DECSS? 

7 A I've never explored that. 

p8 Q Before the MPA filed this suit against 
J 9 Goldstein did it determine whether any of the 
1 10 plaintiffs' search engines were leading viewers to 
y 1 mirror sites? 

12 MR. COOPER: Assume facts not in evidence. 
Q3 THE WITNESS: I don't know. 

14 BY MR. GARBUS: 

15 Q Do you kno w whether or not AOL, which 

16 also operates as a search engine, contains any 

17 reference to DECSS? 

18 MR. COOPER: Assumes facts not in evidence. 

19 THE WITNESS: I don't know. 

20 BY MR. GARBUS: 

2 1 Q Has anyone at the MPAA ever checked to 

22 see whether or not the search engines of these 

23 eight plaintiffs go to mirror sites of DECSS 

24 directly? 

[^25 A I don't know. 
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~ 1 Q In other words, if it's illegal for I 
2 Mr. Goldstein to do it, is it illegal for Disney 1 
L 3 to do it? | 

4 MR. COOPER: Same objections. Also calls for 

5 a conclusion, and it's argumentative. | 
~ 6 THE WITNESS: I think that anybody that posts j 

7 the code breaker for DVD is violating the law. j 
^8 BY MR. GARBUS: 

~~ 9 Q Anybody who links to someone who posts 1 

10 DECSS is also violating the law? 

11 A Yes. | 
"12 MR. COOPER: Also calls for a legal 

13 conclusion. 1 
[14 THE WITNESS: Yes, I believe that. I believe 
L 15 they're" violating the law. 1 

16 BY MR. GARBUS: 

17 Q If AOL posts to either DECSS site or j 

1 8 someone who links to a DECSS site, your view is J 
...19 that that violates the law? 1 

20 MR. COOPER: Same objections. 

21 BY MR. GARBUS: 
F 22 Q Is that right, sir? 

23 A I believe. 
~24 O If Northern Lights or Google who are 
25 search engines, refer any of their viewers to | 
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1 1 sites that either link to DECSS or have DECSS 

2 mirror sites then those search engines are working 
— 3 against the law as well? 

4 MR. COOPER: Same objections. Also ambiguous 

5 with respect to what you mean by refer in your 

6 question. 

7 MR. GARBUS: Link. 

8 MR. COOPER: Then I'd ask you to restate the 

9 question because I think it's unintelligible. 

10 MR. GARBUS: May I have the question again? 
PI 1 (The reporter read the record as 

1 12 requested.) 

J 13 MR. GARBUS: Go ahead, sir. 

I 14 THE WITNESS: I'm confused about the 

I 1 5 question. I just go back to first principles that 

1 1 6 any time that you post anything that has to do 

Ll7 with decrypting a DVD you are violating the DMCA. 

18 BY MR. GARBUS: 

19 Q Do you know that the New York Times 

20 posts sites that link to mirror sites? 

21 MR. COOPER: Ambiguous. Unintelligible. 

22 THE WITNESS: I'm not aware of anything the 

23 New York Times is doing. 

24 BY MR. GARBUS: 

j 25 Q Would it be illegal, as you understand 
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1 search engines such as the Disney search engine or 1 

2 the Northern Lights search engine? 1 

3 MR. COOPER: Ambiguous. Compound. Assumes \ 

4 facts not in evidence. j 

5 BY MR. GARBUS: j 

6 Q Go ahead, sir. | 

7 A No. | 

8 Q Mr. Cooper said that you, as I 1 

9 understood it, were not conversant in the law. 1 

1 0 Are you a lawyer? I 

11 A No. 1 

12 MR. COOPER: I said what I said. That's a J 

1 3 mischaracterization of what I said. j 

14 BY MR. GARBUS: I 

15 Q So your position then is you are a j 

16 layman with respect to the law, as he said, and 1 

1 7 that you are not the person to be asked about I 

18 legal questions? Is that right? 1 

19 MR. COOPER: The witness hasn't asserted a 

20 position. I asserted a position as counsel for 

21 the parties. 

22 MR. GARBUS: May I hear the position that he 

23 asserted again? 

24 (The reporter read the record as 

25 requested.) 
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J 1 the law, if the New York Times on line referred to 

II a site that posted DECSS? 

3 MR. COOPER: I'm not sure what purpose is 

4 served by quizzing this lay witness on various 

5 legal scenarios. You are asking now for more and 

6 more convoluted conclusions of law from a lay 

7 witness who doesn't purport to know the legal 

8 details. Nor is he offered for that purpose or 

9 for any other. 

10 It plainly calls for a legal conclusion. 

11 BY MR. GARBUS: 

12 Q Can I have the answer? 

"~1 3 A Any time you post anything that tells 

14 people how do decrypt or circumvent an encryption 

15 I don't think there's any question that you're 
Ji 6 violating the law. 

17 Q To your knowledge, has anyone tried to 

1 8 determine whether Northern Lights has violated the 

19 law? 

20 A I'm not aware, no. 

2 1 Q Has anyone tried to determine whether 

22 the Disney search engines have violated the law? 

23 A I'm not aware. 

z4 Ki Can you tell tne now tney cnose to go 
25 over 2600.com rather than other sites or other 
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1 BY MR. GARBUS: 

2 Q So your attorney said that you do not j 

3 know the legal details of the DMCA and how it is 

4 to be interpreted. Is that correct? 

5 MR. COOPER: What I said is plain on the 

6 record. You're asking this witness whether he can 

7 say whether what you just said is what I just 

8 said. Is that really what you're asking? For him 

9 to draw conclusion about your characterization of 

1 0 what I just said upon on the record? Is that 

1 1 useful? 

12 MR. GARBUS: I think so. 
J3 BY MR. GARBUS: 

~14 Now, you're the one who testified before 

1 5 congress, did you not, on the DMCA? 

16 A I was one of those, yes. 

1 7 Q You testified on the effect of Beta Max 

18 on the DMCA and how it should be interpreted? 

19 A Beta Max? 

20 Q Yeah. 1 

2 1 A Are you referring to the case 17-19 J 

22 years ago? 1 

23 Q Yes. Haven't you in your testimony j 

24 betore congress referred to the Sony against Beta 

25 Max case? 1 
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1 A I may have. I'm not aware of it though. 
1 2 That's in the Mesozoic era. That's almost 20 
years ago. 

r 4 Q Did you testify within the last five 

I 5 years on Beta Max before compress when they were 

L 6 considering the DMC? 

7 MR. COOPER: Ambiguous. 
T 8 THE WITNESS: I don't recall at all 
L 9 testifying about Beta Max? 

10 BY MR. GARBUS: 
PI 1 Q Do you recall issuing any statements 
[12 about Beta Max? 

13 MR. COOPER: Ambiguous. 
Q4 THE WITNESS: In the last five years? 

15 BY MR. GARBUS: 
p6 Q Yeah. 
[17 A I'm not aware. 

18 Q Now, Mr. Cooper described you as a lay 

19 witness. What do you understand that term to 

20 mean? 

21 A I am not a lawyer. 

22 Q So, in other words, a lay witness is 

23 anyone other than a lawyer? 

24 MR. COOrbK: You re asking mm to draw a 

25 legal conclusion or to speculate about what I 
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1 letter dated March 3 1 , 2000 from Mr. Valenti to 

2 David Carson, a lawyer at the general counsel of 

3 an organization named in the letter. 

4 And then we'll mark as exhibit four a 

5 document to which Mr. Valenti is a signatory — 

6 pardon me -- to which the Motion Picture J 

7 Association of America is a signatory as of March 

8 30, 2000, when Mr. Valenti was the head of that 

9 organization. 

1 0 MR. COOPER: I haven't yet seen the 

1 1 documents. So I can't speak to the 

12 characterizations of counsel, but I will note for 

13 the record that I believe he misspoke with respect 

14 to the third document. I think he said something 

1 5 about it being enclosed. 

16 I believe what was intended was that the 

1 7 third referenced document was to be marked as 

1 8 exhibit three rather than the inference that it 

1 9 was enclosed with exhibit two. 

20 MR. GARBUS: I'll let the record speak for 

21 itself. 

22 VIDEOGRAPHER: Off the record. The time is 

23 9:32:03. 

24 (Valenti Jbxnibits zj-zo luentiliea.J 

25 (Recess.) 
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1 meant by the term? 

2 MR. GARBUS: You have called him a lay 

3 witness. This is the man who's the head of the 

4 MPAA, who for 34 years has been the head of the 

5 MPAA, who has testified endless times before 

6 various groups about his legal interpretation of 

7 the DMCA. And you don't permit him to answer 

8 questions about the DMCA. 

9 Do you find that surprising? 

10 MR. COOPER: I tell you what, if you want to 

1 1 spend the time in this deposition arguing about 

12 issues I'll be glad to. Let me say that I will 

1 3 describe my meaning in my statements. 

14 Why don't you ask the witness procipient 

1 5 testimony on issues that he is here to answer on? 

16 MR. GARBUS: Let's mark as exhibits first the 

17 October 28, 1998 statement by Jack Valenti to the 

18 Subcommittee on Telecommunications, Trade and 

19 Consumer Protection, Committee on Commerce, U.S. 

20 House of Representatives. We will mark as exhibit 

21 two - and I'll give you copies of this - a 

22 letter from Mr. Valenti to a Ms. Terry Tang dated 

23 June 30th, 1998. And enclosed in that letter is a 

24 document entitled chronology of WIPO treaty and 

25 implement legislation. Also enclosed is a letter, 
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1 VIDEOGRAPHER: We're back on the record. The 

2 time is 9:40. 

3 BY MR. GARBUS: 

r~4 Q Mr. Valenti, directing your attention to 
\JS exhibit number 24. 

6 MR. COOPER: For the record - I don't mean 

7 to interrupt you, but I think the renumbering of 

8 these documents from what you put on the record 

9 occurred off the record. So you might want to 

1 0 just note that they've been renumbered in 

1 1 agreement between counsel. 1 
" 12 MR. GARBUS: They have now been renumbered so 

13 as to be consistent with the previous depositions. 

14 So 23, 24, 25 and 26, rather than one, two, three 

1 5 and fdttf , but I'll identify each document when I 
^16 refer to it. 

~*17 BY MR. GARBUS: 

"T 8 Q With respect to exhibit 24, which is a 

19 letter to Ms. Tang at the New York Times, do you 

20 know who Mr. Adaway is? 

21 A Yes. 

22 Q Who is Mr. Adaway? 

23 A Senior vice president and Washington 

L24 general counsel of the MPAA 1 
r~25 Q I direct your attention - and the § 
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letter starts off with, "Jack Valenti asked me to 
send you the attached material relating to 
implementation of the WIPO treaties." Is that 
right? 

A That's what it says here, yes. 

Q Do you recognize the document that is 
attached? 

A I never really saw it. I just — I 
asked Mr. Adaway to send this lady information 
about the WIPO treaties. 

Q The information that you sent, that's 
the position of the MPAA. Is that right? 

MR. COOPER: Lacks foundation. Calls for 
speculation. 

THE WITNESS: Well, I haven't read this. So 
I don't know. 
BY MR. GARBUS: 

Q Direct your attention to page 72 1 6 if 
you see in the low right-hand corner, section 1 1 . 

This is a letter to ~ is that the 
position of the MPAA? And isn't that the position 
you've testified in congress was the position of 
the MPAA? 

MR. COOPER: Lacks foundation. Calls for 
speculation. Take a moment to read it, please. 
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1 paragraphs out of a million words, testimony and 

2 speeches. So the answer is, I don't know. 

3 Q Does it refresh your recollection in any 

4 way as to what the MPA's stated position was 

5 before the DM — before the congress when it 

6 testified about the DMCA? 

7 MR. COOPER: You're asking whether this 

8 refreshes his recollection on that? 

9 MR. GARBUS: Right. 

1 0 THE WITNESS: I don't know whether this 

1 1 section 1 1 here was part of my testimony before 

12 the DM. 

13 BY MR. GARBUS: 

14 Q I didn't ask you that. I said, does 

1 5 this refresh your recollection as to what the 

16 MPAA's position was before the congress when it 

1 7 gave information concerning the effect — 

18 A I don't want. 

19 MR. COOPER: Please let him finish, and then 

20 give me an opportunity to object. 

21 THE WITNESS: All right. Fine. 

22 BY MR. GARBUS: 

23 Q — the Beta Max decision and its 

24 interrelationship with section 1201? 

25 MR. COOPER: You no longer mean to be 
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'1 THE WITNESS: Well, this is a legal paragraph 

2 that Mr. Adaway has sent to this lady which 

3 summarizes the 1984 Supreme Court decision, and 

4 it's not MPA policy. I guess that's Supreme Court 
=5 policy. 

6 BY MR. GARBUS: 

p7 Q It says, "Will section 1201 overrule the 

8 Supreme Court Beta Max decision." And then it 

9 says, "No." And then it goes on. 
10 Wasn't that the position you took and 

LI 1 testified before congress? 

12 MR. COOPER: You're asking whether he said 

13 what's contained in those two sentences? 

14 MR. GARBUS: Yes, in substance. 
fl5 THE WITNESS: I don't know. 
^6 BY MR. GARBUS: 

17 Q Do you know what you testified in 

1 8 congress relative to the effect of Beta Max on the 

19 DMCA? 

20 MR. COOPER: Assumes facts not in evidence. 

2 1 THE WITNESS: I have written about a million 

22 words. 

23 BY MR. GARBUS: 

24 Q Does this refresh your — 

25 A It is impossible to remember specific 
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1 referring to his testimony. You're talking about 

2 any positions asserted by the MPA? 

3 MR. GARBUS: Yes. 

4 MR. COOPER: Lacks foundation. 

5 BY MR. GARBUS: 
_6 Q Go ahead, sir. 

7 A What is it you want to know? 

8 Q Do you know what the MPAA's position was 

9 before congress with respect to the viability of 

10 the Beta Max case and the relationship between the 

1 1 Beta Max case and section 1201? 

I 12 A Well, the Beta Max case said that you 

13 could time shift for over-the-air free television. 

LI 4 That's all it said. 

1 5 '^What else do you want to know? 

16 Q Now try and answer my question. 

17 MR. GARBUS: Can you repeat the question to 

18 the witness? 

1 9 (The reporter read the record as 

20 requested.) 

21 MR. COOPER: He has answered your question. 

22 BY MR. GARBUS: 

23 Q Go ahead, sir. 

24 MR. COOPER: What's the question? 

25 THE WITNESS: Yeah, what the question? 
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1 MR. COOPER: Read the question. 

2 (The reporter read the record as 

3 requested.) 

4 MR. COOPER: He's answered your question. Do 

5 you have a follow-up? 

6 MR. GARBUS: Will you allow the witness to 

7 answer? 

8 MR. COOPER: Would you read back his answer, 

9 please? 

1 0 (The reporter read the record as 

1 1 requested.) 

12 BY MR. GARBUS: 

f~ 1 3 Q I asked you whether or not ~ and I 

14 direct your attention to page - to paragraph 

15 three of section 11, which says, quote, "The Beta 

1 6 Max case would remain good law even after the 

17 enactment of section 1201." 

1 8 Wasn't that the MPA's position before 
L 19 congress? 

20 MR. COOPER: Are you asking whether this 

21 sentence refreshes his recollection? 

22 MR. GARBUS: As to what the MPAA's position 

23 was. 

24 THE WITNESS: What the Beta Max case said, 
1 25 according to my lawyers, was that time shifting 
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1 it and extend it. 1 

2 BY MR. GARBUS: 1 

3 Q Go ahead, sir. I 

4 MR. COOPER: Calls or a legal conclusion. 1 
~5 THE WITNESS: I think what good law means, if j 

6 the law is intact, and to the extent that you can 1 

7 time shift for free over-the-air television J 
_ 8 stations, period. I 

9 BY MR. GARBUS: 1 

10 Q Did the Beta Max case deal with the 1 

1 1 question of infringement? 1 

12 MR. COOPER: Lacks foundation. 1 

13 BY MR. GARBUS: 1 

14 Q To your knowledge? I 

15 A I don't recall. I don't know. 

16 Q Did the Beta Max deal with the question 

17 of copying material off TV and then making 

1 8 duplicate copies of the copies? 

19 MR. COOPER: Lacks foundation. 

20 THE WITNESS: I don't recall. 

21 BY MR. GARBUS: 

22 Q Do you know if the Beta Max case talked 

23 about the number of infringing copies you can make 

24 from material bought in the store or material 

25 taken off TVs? 
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1 for over-the-air free television was permissible 

2 and said nothing about cable. It said nothing 

3 about encrypted material. 

4 And so what Mr. Adaway is saying here, 

5 it seems to me, is that section 1201 does that 
'w.6 override the Beta Max case. 

7 BY MR. GARBUS: 

8 Q When he is saying the Beta Max case 

9 would remain good law even after the enactment of 

10 section 1201 , you have testified substantively and 

1 1 substantially to that effect to congress. Isn't 

12 that correct? 

13 MR. COOPER: Complex. Compound. 

14 THE WITNESS: All I'm saying, counselor, is 

15 that, relying on my lawyer's interpretation, that 

16 the Beta Max case was narrowly constructed. It 

17 only dealt with over-the-air free television time 

18 shifting. That's all you could copy, period. 

19 BY MR. GARBUS: 

""20 Q So you're saying that the entire Beta 

21 Max case, as I understand it, as you understand it 

22 was good law even after the enactment of section 
^23 1201? 

24 MR COOPFR- He's testified to is 

25 understanding. You're now trying to characterize 
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1 A I don't recall. 1 

2 MR. COOPER: Lacks foundation. I 

3 BY MR. GARBUS: 1 

4 Q Do you know anything about the Beta Max | 

5 case here with respect to infringement? 1 

6 MR. COOPER: Other than what he's already j 

7 testified to? 

8 MR. GARBUS: Right. 

9 THE WITNESS: I think I've testified what I 

10 believe is a summary of the Beta Max case. 

11 BY MR. GARBUS: 

12 Q Do you know the Sega case? 

13 A The what? 

14 Q S-E-G-A case. 

15 MR. COOPER: Ambiguous. 

16 BY MR. GARBUS: 

17 Q Sega against Accolade? 

1 8 A No, I don't know it. 

19 Q Do you know any of the cases that follow I 

20 from the Beta Max case? 1 

21 A No. j 
| 22 Q To your knowledge, did Mr. Adaway - by J 

23 the way, did Mr. Adaway also testify before ft 

OA rnnoTP<s<s7 

25 A From time to time. J 

J 
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1 Q Who was the — he is the Washington 

2 general counsel for the MPAA? 

3 A Yes. 

4 Q Is he the senior attorney? 

5 A In Washington. 

6 Q Is there a senior attorney? 

7 MR. COOPER: I just want to make sure - it 

8 is at times difficult to tell whether Mr. Garbus 

9 has finished his question. So if you'll pause for 

1 0 a moment it will give ne an opportunity to 

1 1 interj ec t obj ec tions . 

12 THE WITNESS: I'm sorry. 

13 BY MR. GARBUS: 

14 Q Do you recall ever having testified 

1 5 before congress that the Fair Use Exception that 

16 existed before 1201 is the same as the Fair Use 

1 7 Exception that exists now? 

18 A I don't understand the question. I'm 

19 sorry. 

["20 Q Do you understand that the — did you 
I 21 testify before the congress that the DMCA does not 
I 22 change Fair Use? 
J 23 A I think I did. 

24 0 1 he position 01 trie Mr AA is mat tne 

25 DMCA does not change Fair Use? 


i 
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[~1 THE WITNESS: I don't know. 

^2 BY MR. GARBUS: | 
p 3 Q Did you have any discussion with the 1 

4 heads of any of the studios or anybody at the J 
1 5 studios, the plaintiffs in this case, concerning | 

6 Fair Use and the effect of the DMCA on Fair Use? f 
L7 A I'm not aware of any. j 

8 Q Is it fair to say that the MPA was one I 

9 of the larger lobbying groups in the DMCA issue? j 

10 A What do you mean by larger? Do you mean J 

1 1 numbers of people? j 

12 Q Dollars. Numbers of people. 1 

13 A No. I would say we are not. j 

14 Q Who are the others? § 

15 A I have no idea, but we don't have a I 

1 6 large staff. j 

17 Q How many people do you have here in | 

18 Washington? j 

19 A I have one person that handles congress, j 

20 one person, and I have Mr. Adaway. I 

2 1 Q How much money does the MPA spend each j 

22 year on lobbying? j 

23 A I don't know. | 
/4 w nat is tne total Mr A Duaget ! 

25 A This year approximately $25 million j 

I 
j 
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1 A The Doctrine of Fair Use is still 
^ 2 intact. 

3 Q In every way? 

4 A Well, I don't - counselor, I don't know 

5 what every way means. 

6 Q Is there any way that you can think of 

7 that Fair Use is less intact after the DMCA than 

8 it was before? 

9 MR. COOPER: Calls for a legal conclusion. 

10 THE WITNESS: I don't know. 

11 BY MR. GARBUS: 

ri2 Q Has Mr. Adaway testified - by the way, 
J 13 before Mr. Adaway testifies do you and he ever 
1 14 discuss what the subject of his testimony will be? 

15 A I don't recall. 

16 Q Have you ever seen any copies of his 
| 17 testimony? 

J 18 A I may have. I may not have. 

19 Q Now, were you present at any discussions 
1 20 within the MPAA concerning the effect of the DMCA 
m 2\ on Fair Use? 

22 MR. COOPER: Because of the possibility that 

23 such discussions might involve the attorney-client 

24 privilege I would ask you to answer yes or no to 

25 the question. 
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1 worldwide. j 
"~~2 Q Do you know whether there are DECSS I 

3 sites overseas? | 

4 A I don't know. I 

5 Q Do you know if the MPAA has tried to 1 

6 stop these DECS sites that are overseas? j 

7 MR. COOPER: Would you read back the 1 

8 question, please? 1 

9 (The reporter read the record as 1 

10 requested.) % 

11 THE WITNESS: I don't know. 

12 BY MR. GARBUS: 

13 Q Do you know if the MPA has tried to j 

14 determine whether there is any hardware presently 1 

1 5 playing DVDs as a result of DECSS? 1 

16 MR. COOPER: Ambiguous. 1 

17 THE WITNESS: I don't know. S 

18 BY MR. GARBUS: § 

19 Q If you play a DVD on your CSS equipped jj 

20 player, in other words, an appropriate player, and j 

21 you use something called Speed Ripper - have you 1 

22 ever heard of Speed Ripper? j 

23 A No. | 

24 O Have vou ever heard of something called 

25 DOD? 

1 
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1 A No. 
1 ~°~2 Q Do you know the names of any devices 
{ 3 that can capture the digital signal without 
L 4 de-encryption? 

5 MR. COOPER: Ambiguous. 
f6 THE WITNESS: I don't know. 

7 BYMR. GARBUS: 

8 Q Has anyone discussed the Steam Box case 

9 with you? 

10 MR. COOPER: Ambiguous. 

11 THE WITNESS: Not to my knowledge. 

12 BYMR. GARBUS: 

| 13 Q Do you know what a DSL line is? 
| 14 A I believe it's a telephone line that 
' 1 5 gives you broadband access to the internet. 
^16 Q What is a T3 line? 

17 A I don't know what a T3 line is. 
~18 Q What is a Tl line? 

19 A A Tl line is a telephone that ~ a line 

20 that gives you a faster access, I believe, to the 

2 1 internet. 

I 22 Q Now the DS line you said has 
I 23 broadband — 

24 A DSL? I 
i 25 Q DSL has broadband. Do you know in how 
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1 broadband would be available? | 

2 MR. COOPER: Assuming facts not in evidence, j 

3 BY MR. GARBUS: 

4 Q Excuse me? 1 
~~"5 A Do I know? | 

6 Q Yeah. 1 

7 A Can't get an answer out of Bell f 
_ 8 Atlantic. Maybe you can. I can't. j 

9 Q When you've asked them have they said a j 

10 year? Two years? Three years? 1 

11 A The answer is, believe me, I've been J 

1 2 unable to break through their automated phone 1 

1 3 service. I just hang the phone up in frustration. 1 

14 Q You mean Jack Valenti can't get through I 

15 to the people at Bell? I 

16 A That's the exactly true. I can't get 1 

1 7 through. I 

18 Q Have you written any letters trying to I 

1 9 find out when broadband would be available, j 

20 Mr. Valenti? j 
J.I A No. 

~~22 Q Has anyone at the MPAA tried to find out I 
23 when broadband would be available? 1 

^24 A Pm not aware. 
25 Q Do you have any idea whether it would be j 
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1 many homes DSL is? 

2 A No. 

3 Q Do you have a DSL line? 

4 A No. 

5 Q Does the MPA have a DSL line? 

6 A No. 

7 Q Does the MPA have a broadband line? 

8 A No. 

9 Q Do you have a broadband line? 

10 A I don't have a broadband line. 

11 Q Do any of our offices throughout the 
_U2 world have broadband lines? 

13 MR. COOPER: Lacks foundation. 
| 14 THE WITNESS: I don't know whether our Encino 
I 15 office has it or not. 

16 BYMR. GARBUS: 
""17 Q But none of the others do. Is that 

18 right? 

19 A A DSL line is not available. 

20 Q A DSL line is not available? 

21 A Not to me in my home. 

22 Q Do you have any idea when it will be 

7^ j^vjiiI a Kip? 

dvdlldUlC; 

r\ ndVC LU doJY JDC11 rA.lldIJ.llL/ dUUUL Uldl. 

25 Q What is your understanding of when 
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1 available within the next two years? 1 

2 MR. COOPER: Do you have any idea where this J 

3 is going as far as relevancy of the lawsuit is j 

4 concerned? 1 

5 BYMR. GARBUS: 1 

6 Q Go ahead, sir. J 

7 A The answer is, I don't know. J 

8 Q You don't know whether it's five years, I 

9 ten years or two years when broadband comes in. 1 
.10 Is that right? I 

1 1 MR. COOPER: You're talking about Mr. I 

12 Valenti's home, right? j 

1 3 MR. GARBUS: No. I'm talking about when it J 

14 comes into use in the United States. i 

15 MR: COOPER: Mr. Valenti doesn't have that j 

16 expertise. I could answer the question if you'd I 

17 like to know. I 
' 1 8 MR. GARBUS: No. I'm asking Mr. Valenti. 

19 THE WITNESS: I don't know. 
"^0 BYMR. GARBUS: j 
P21 Q Have you ever issued any statements I 
22 concerning when broadband would be available? j 
zj t\ liic answer lb, i uon i recall. i 
zh- inow you unuersLOOu wnen i was asKing you 
25 questions before I wasn't asking you about your | 


i -■ 
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home. I was asking when it was available to 
people in the United States. 

MR. COOPER: Are you asking whether that's 
the way Mr. Valenti understood your prior 
questions? 

MR. GARBUS: Yes, because if not I'll just 
ask them again. 

THE WITNESS: Well, they are - I understand 
it in reading trade press there are a number of 
homes that have broadband access now, and it's 
growing, but I don't know it's precise numbers. 
BY MR. GARBUS: 

Q Do you have any sense whether it's — 
when you say homes. Are there any other 
institutions to your knowledge that have 
broadband? 

MR. COOPER: Ambiguous. Lacks foundation. 

THE WITNESS: I have no idea. 
BY MR. GARBUS: 

Q Do you know whether the number of - do 
you know how much broadband costs now? 

A No. 

MR. COOPER: Ambiguous. 
BY MR. GARBUS: 

Q Have you seen any information concerning 
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1 BY MR. GARBUS: 
* 2 Q Have you ever been I a house when anyone 

3 has said, "let's look at the broadband?" 

4 A No. I've been in a lot of houses, but 

5 nobody mentioned to me they had broadband. I 

6 never asked the question. 

7 Q And I suspect you've been in a lot of 

8 houses, often with people of some substance? 

9 MR. COOPER: Is this - it's just incredible 

1 0 to the that we've all gathered here at such 

1 1 inconvenience to have a discussion about 

12 Mr. Valenti's experience in other people's houses. 

13 This is not conceivably relevant to anything he 

1 4 could properly testify to . 

15 BY MR. GARBUS: 

16 Q Go ahead, sir. 

17 A I've been to a number of people's houses 

1 8 from time to time, but I've never discussed 

1 9 broadband them. 

20 Q Have you ever discussed broadband with 

21 anyone: what broadband looks like; what you can 

22 see on broadband? 

23 MR. COOPER: Ambiguous. 

"24 THE WITNESS: I can't recall specific 

25 conversations about it. I just don't remember. 
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the cost of broadband? 

MR. COOPER: Ambiguous. 
THE WITNESS: No. Since I don't have it I 
haven't had a chance to discuss the costs. 
BY MR. GARBUS: 

Q When you say you don't have it, I'm not 
just talking about you. You've also tried to get 
it for the MPAA? 

MR. COOPER: Assumes facts not in evidence. 
THE WITNESS: No, I haven't personally tried. 
BY MR. GARBUS: 

Q Does the MPA have T3 lines? 
MR. COOPER: Asked and answered. 
THE WITNESS: I don't know what a T3 line is. 
If you explain it to the maybe I can tell you. 
BY MR. GARBUS: 

Q Does the MPA have a DSL line? 
Not to my knowledge. 
Do you know anyone who does have a DSL 



A 

Q 

line? 
A 

Q 



Not that I can recall. 

Do you know anyone who has a broadband 



line? 

MR. COOPER: Ambiguous. 
THE WITNESS: The answer is, I don't know. 





Page 65 

1 BY MR. GARBUS: 

2 Q Have you seen any projections as to how 

3 much broadband will be available in the next two 

4 years or three years in the United States? 

5 MR. COOPER: Ambiguous. 

6 THE WITNESS: I may have, but I don't 

7 remember it. 

8 BY MR. GARBUS: 

9 Q Are there any documents that would 

1 0 refresh your recollection? 

11 A Documents? What documents? 

12 Q MPA documents. 

13 A I don't know. 

14 Q Do you know who Mr. Schumann is? 

1 5 A^-Schumann? 

16 Q Yeah. 

17 A What's his first name? 

18 Q Robert? 

19 A Great composer. I love his music. 

20 Q Not this man's. He's an expert witness 

2 1 who has been retained by the MPAA and Proskauer. 

22 Do you know him at all? 

23 A I do not know him. 

24 Q Have you ever seen any of his reports? 

25 A No. 
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1 Q Do you know whether he prepared a 

2 report? 

3 A I don't know. 

4 Q Have you had any conversations with any 

5 of the people at any of the eight major studios 

6 about any aspect of this litigation? 

7 A About Mr. Schumann? 

8 Q About this litigation. Not 

9 Mr. Schumann. About any aspect of this 

10 litigation? 

11 A I don't recall. 

12 Q Have you had any conversations with 

13 anyone at the DVD CCA about Mr. Schumann? 

14 A As I said, I don't even know what that 

15 is. 

16 Q How about Mr. Jacobson? Do you know 

17 him? 

18 A Jacobson? Who is Mr. Jacobson? You 

19 mean my Mr. Jacobson? 

20 Q Yes. 

21 A Oh, sure. I know him, of course. 

22 Q To your knowledge, has Mr. Jacobson ever 

23 told you that he had ever seen a DVD that had been 

24 de-encrypted by DECSS? 

25 MR. COOPER: Would you read back the 
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1 pirates. Do you know how most DVD - pirated DVDs 

2 are made? 

3 A No. 

4 MR. COOPER: Compound. 

5 BY MR. GARBUS: 

6 Q Do you know that there are ways to copy 

7 DVDs by pirates without breaking the de-encryption 
. 8 code? 

9 MR. COOPER: Assume facts not in evidence. 

10 THE WITNESS: I'm not aware of such. 

11 BY MR. GARBUS: 

12 Q Do you know what the major source of 

13 pirated copies come from - from which process 

14 they come? 

15 MR. COOPER: Copies of? 

16 MR. GARBUS: DVDs. 

17 THE WITNESS: I don't remember. 

18 BY MR. GARBUS: 

19 Q Now, with respect to copying movies, 

20 you've spoken publicly about the use of camcorders 

21 to copy movies. Do you recall that? 

22 A In analog form, yes. 

23 Q You have indicated in your public 

24 statement that that's a major concern of the MPAA. 

25 Is that right? 
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1 question, please? 

2 (The reporter read the record as 

3 requested.) 

4 MR. COOPER: It's possible that the answer to 

5 that question could intrude on the attorney-client 

6 privilege. So you should answer the question yes 

7 or no. 

8 THE WITNESS: I don't remember. 

9 BY MR. GARBUS: 

10 Q You said any use of DVD that involves 

1 1 coping is illegal. Is that right? 

12 A I think what I said was, any time you 

13 circumvent encryption according to the DMCA you're 

14 violating the law. That's what I said. 

15 Q You're also violating the law, are you 

16 not, if you copy DVDs without de-encrypting? 

17 MR. COOPER: Calls for a legal conclusion. 

18 It's an incomplete hypothetical. 

19 BY MR. GARBUS: 

20 Q Does you know how ~ let's use the term 

21 Asian pirates — how they copy DVD? 

22 A What kind of pirates? 

23 MR. COOPER: Ambiguous. 

24 BY MR. GARBUS: 

25 Q Let's say Asian pirates or Hong Kong 
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1 A It is of concern, yes. 

2 Q Do you know how many copies of films or 

3 how many films have been copied through the use of 

4 camcorders? 

5 A A lot. 

6 Q Do you know if any of those films have 

7 been shown on the internet? 

8 A I don't blow. 

9 Q When you say a lot, what is the basis 

1 0 for that judgment? 

1 1 A The answer is that it's a large number, 

12 but I don't know the precise number. 

1 3 Q Now, you said that the use of the DVD 

14 that is de-encrypted by DECSS or some other 

1 5 de-eneryption terminology is illegal. Does that 
,16 mean — yes? 

17 MR. COOPER: What's the yes? Are you asking 

1 8 whether that's what he's testified? 

19 MR. GARBUS: I just want to go on to the next 

20 question. 

'21 THE WITNESS: I said one thing. I'll repeat 

22 it again: Anytime you circumvent an encryption 

23 you're violating a statute passed by the congress. 

24 BY MR. GARBUS: 

|^5 Q Does this mean you can make a copy of a 
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DVD if a licensed player did the de-encryption for 
you? 

MR. COOPER: Calls for a legal conclusion, 
it's an incomplete hypothetical, and it's 
ambiguous. 

THE WITNESS: I don't know. 
BY MR. GARBUS: 

Q Does this mean you can make a copy of a 
DVD if an unlicensed player did the de-encryption 
for you? 

MR. COOPER: Same objections. 

THE WITNESS: I don't know. 
BY MR. GARBUS: 

Q Does this mean that it's legal to make a 
copy of a DVD if an unlicensed player does the 
de-encryption? 

MR. COOPER: Same objections. 

THE WITNESS: Anytime you circumvent an 
encryption you're violating the law. 
BY MR. GARBUS: 

Q That applies to whether the 
circumvention is on the DVD or whether the 
circumvention is on the hardware. Is that right? 

MR. COOPER: Unintelligible. It's an 
incomplete hypothetical and calls for a legal 
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1 BY MR. GARBUS: 
" 2 Q Mr. Valenti, I show you a document 

3 marked exhibit 27. It says "Blind copies to Fritz 

4 Adaway," who you've previously and identified. 

5 Simon Barski, who I know to be a lawyer at the MPA 

6 and Rich Taylor. Who is he? 

7 A He is head of our public affairs 

8 department. 

9 Q Brad Hunt? 

10 A Brad Hunt is chief technology officer. 

11 Q What is his position? 

12 A I beg your pardon? 

13 Q What and what does he do? 

14 A He's the chief technology officer. 

15 Q What does he do? 

16 A He deals in technology. 

17 Q In other words, does he, for example, 

18 take DVDs and try and see the quality of a film 

1 9 that has been de-encrypted? 

20 MR. COOPER: Lacks foundation. 

2 1 THE WITNESS : I'm not aware of that, no. 

22 BY MR. GARBUS: 

23 Q Have you ever seen ~ do you know 

24 anything about the quality of a film — a DIVX 

25 film? 
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1 conclusion. 

2 BY MR. GARBUS: 

3 Q Go ahead, sir. 

4 A DMC is pretty clear on that. The answer 

5 is if you circumvent an encryption 

6 Q Either on the hardware or the software? 

7 A The answer is, I don't know except that 

8 if it's on a hardware and you're circumventing 

9 encryption, yeah, you're violating the law. 

10 Q Does it matter if you, as you understand 

1 1 the law, circumvent the encryption by reverse 

1 2 engineering or by the method of cryptography or by 

1 3 some other method? 

14 MR. COOPER: Also calls for a legal 

1 5 conclusion. He's not here to testify as an expert 

1 6 on the DMCA and its exceptions. 

17 BY MR. GARBUS: 

18 Q Go ahead, sir. 

19 A I don't know. 

20 VIDEOGRAPHER: Off the record. The time is 

21 10:07 and 42 seconds. 

22 (Recess.) 

23 VIDEOGRAPHER: We're back on the record. The 

24 time is 10:18 and 17 seconds. 

25 (Valenti Exhibit 27 identified.) 



Page 73 



1 A No. 

v 2 Q Do you know anything about the quality 

3 of a film that has been de-encrypted through 

4 DECSS? 

5 A No. . 

6 Q Has anyone ever shown you a film that 

7 they have de-encrypted through DECSS? 

8 MR. COOPER: Asked and answered. 

9 THE WITNESS: No. 

10 BY MR. GARBUS: 

11 Q Do you know if anyone at the MPAA has 

12 made any tests concerning how long it takes to 

13 download a DVD and de-encrypt it through DECSS? 

14 A Not that I'm aware of. 

1 5 Q-HHave you seen any newspaper articles 

1 6 that indicate how long it takes to — 

17 A I may have, but I don't remember. 

1 8 Q Now directing your attention to exhibit 

19 27. That letter is your letter, and that is your 

20 signature at the end? 

21 A It is. 

22 Q You say, with respect to the third 

23 paragraph, "The movie industry doesn't seek to 

24 eliminate the Fair Use Doctrine. Is that correct? 

25 A That's correct. 
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1 MR. COOPER: You're asking him whether that's 

2 what the document says, right? 

3 MR. GARBUS: No. Whether that's correct. 

4 BY MR. GARBUS: 

5 Q Whether what you said is correct? 

6 A Yes. 

~7 Q You say, "That doctrine was constructed 

8 to make it easier for research, scholarship, 

9 commentary and similar uses which do not harm the 

10 economic interests of copywrite owners." 

1 1 Is that right? 

12 MR. COOPER: The document so states. Are you 

1 3 asking whether he is recalling 

14 MR. GARBUS: Whether that's his view. 
.15 BY MR. GARBUS: 

16 Q Is that your view? 
*17 MR. COOPER: Today? 

18 MR. GARBUS: Yeah, today. 

19 THE WITNESS: Yes. 
'20 BY MR. GARBUS: 

21 Q You haven't changed your view? 

22 A No. 

" 3 Q In the last paragraph you talk about the 

24 users of the Linux system? 

25 A Yes. 
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1 you slow down. I'm not sure what counsel means by 

2 third paragraph, last paragraph. I believe he's 

3 referring to the, when saying that, the first 

4 paragraph on page two. I think that's what he 

5 meant by the third paragraph. 

6 MR. GARBUS: It's called third, yes. 

7 MR. COOPER: It's ambiguous. 

8 MR. GARBUS: Mr. Valentin and I understood. 

9 MR. COOPER: Well, you two may have 

10 understood each other, but the purpose of the 

1 1 deposition is to create a record so that somebody 

12 else can understand it, and that's why I would 

1 3 like the witness to slow down and allow me to 

14 interject my objections. 

1 5 MR. GARBUS : I think if Mr. Valenti and I 

1 6 could understand it anybody can understand it. 

17 BY MR. GARBUS: 

18 Q In the last paragraph on page two — 

19 A Paragraph what? Professor Lessig seems 

20 to find? 

21 MR. GARBUS: Is that agreeable with you, 

22 Mr. Cooper, if I call that the last paragraph. 

23 MR. COOPER: It is. 

24 BY MR. GARBUS: 

25 Q Do you recall the example that Professor 
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1 Q Pardon me? Excuse me? 

2 A I said yes. 

"3 Q What that paragraph indicates is those 

I 4 Linux users who have license can appropriately 

L 5 play DVDs and that's not illegal. Is that right? 

6 MR. COOPER: The document speaks for itself. 

7 Are you asking him to agree with your 

8 characterization of the paragraph? 
r 9 MR. GARBUS: Surely. 

[10 THE WITNESS: Yeah. It says it what it says. 

Hi BY MR. GARBUS: 

12 Q Yes. And that's what I said, right? 

13 MR. COOPER: You're asking for him now to 

14 adopt your characterization of it. 

15 BY MR. GARBUS: 

16 Q In the third paragraph — which is a 

17 letter you wrote three months ago? 

18 A Third paragraph, yes. 

19 Q ~ you talk about the Beta Max case? 
L20 A Yes. 

21 Q In the last paragraph you talk about 

22 Professor Lessig. 

23 A Yes. 

24 Q Do you remember the example he used? 

25 MR. COOPER: Could I ask, Mr. Valenti m,that 
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1 Lessig used in the article? 

2 A I don't remember. 

3 Q Well, let me ask. Do you recall the 

4 article itself, Mrs. Trusso's article? 

5 A The essence of the article is Professor 

6 Lessig believes that if it's on the internet it's 

7 free for the taking. I think that's the general 

8 belief he has. 

9 Q Can you tell us who Professor Lessig is? 

10 A He was a law professor at Harvard. I 

1 1 think he's now at Stamford. 

12 Q Do you recall him saying that as a 

1 3 teacher he had the right or he understood he had 

14 the right to take a piece of a DVD to use it for a 

1 5 lecture4n class? Do you recall him saying that 

16 in the article? 

17 A I don't recall it, no. 

18 Q Do you agree that a person teaching in a 

19 classroom such as professor Lessig can take three, 

20 four, five minutes of a DVD and play it to his 

21 class? 

22 MR. COOPER: Assumes facts not in evidence. 

23 It's an incomplete hypothetical. 

24 THE WITNESS: If you mean can he de-encrypt 

25 it the answer is no, but he can get it a DVD and 
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1 fast forward to the three or five minutes he wants 
L 2 to play. 

3 BY MR. GARBUS: 
r 4 Q But he can't take it and put it off on 
«— 5 something other than the original DVD? 

6 MR. COOPER: Calls for a legal conclusion. 

7 BY MR. GARBUS: 

8 Q Is that right, sir? 

p 9 A I go back to my principle: You cannot 
_ 1 0 circumvent an encryption for whatever reason. 
"* 1 1 Q So that if a librarian, for example, 

12 wants to use two to three minutes for a lecture, 

13 is she required to get a license from the DVD CCA 

14 or the MPAA to use those two or three minutes? 

15 MR. COOPER: Assumes facts not in evidence. 

16 Calls for a legal conclusion and lacks foundation. 

17 I just don't understand how we can 

18 continue to spend the deposition asking the 

19 witness increasingly more convoluted legal 

20 scenarios. He is not here to testify as a legal I 

2 1 expert. 

22 BY MR. GARBUS: 

23 Q Go ahead, sir. 

z4 A i ne answer is, n mere s a legal 
25 conclusion to be drawn I don't know. 
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■ 

1 your question is making it compound. I think you 1 

2 make it impossible for the witness to answer the I 

3 question. j 

4 THE WITNESS: I can't answer the question. 1 

5 BY MR. GARBUS: 

6 Q Let's restrict it to the MPAA. 1 

7 A I can't answer the question. 1 

8 Q Why not? j 

9 A Because I don't know what the answer is. | 

10 Q Do you understand the question? 1 

11 A Huh? I 

12 Q Do you understand the question? j 

13 A Not really. I 
""14 Q If a student wants to do a term paper, j 

1 5 let's say do a video presentation on the j 

1 6 holocaust - do 20 minutes on the holocaust, and i 

1 7 wants to take two or three minutes from a DVD from \ 

1 8 Schindler's List to put into that holocaust I 

19 presentation and she has to de-encrypt the DVD to 1 

20 do that, is that illegal? J 

21 MR. COOPER: Asked and answered. It also j 

22 calls for legal conclusion. It's an incomplete 1 

23 hypothetical. j 

OA RV A/TP f^APRTTQ- 

25 Q Go ahead, sir. j 

1 
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1 Q If a librarian or an academic wants to 

2 just use two or three minutes on some other thing 

3 other than a DVD that he bought originally, is 

4 there anyway he can communicate with either the 

5 DVD CCA or the MPAA so that arrangements for that 

6 can be made? 

7 MR. COOPER: Unintelligible. Assumes facts 

8 not in evidence, and calls for speculation. 

9 THE WITNESS: Counsel, I don't understand 

10 what you mean. 

11 BY MR. GARBUS: 

12 Q If a teacher or a student — let's 

13 assume a student. A student wants to write a 

J 4 paper on the holocaust and a student wants to use 
1*5 two or three minutes from Schindler's List and she 

1 6 can't take the entire DVD and find the place and 

17 do that, but rather as part of her own video 

1 8 presentation she wants to take two or three 

19 minutes from Schindler's List. Is there any way 

20 she can do that by contacting the DVD CCA or the 

21 MPAA and getting permission to de-encrypt to use 

22 those three minutes? 

23 MR. COOPER: Ambiguous. It's compound. He's [ 

24 testified a number of times that he doesn't know 

25 what the DVD CCA is. So by importing that into 
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r 1 A The student could do that by getting an 1 
J 2 analog version of Schindler's List, because that's 1 
L 3 not encrypted. 1 
~~ 4 Q So that you can do that with analog J 
5 version. You can also do that, can you not, with J 
a VCR duplication of a movie? J 

7 MR. COOPER: Ambiguous. Calls for a legal j 

8 conclusion. j 

9 THE WITNESS: The answer is, I don't know. 1 

10 You're getting me into some deep legal water here, I 

1 1 and I don't know the answer. j 

12 BY MR. GARBUS: j 

1 3 Q Let's assume if I rent a movie at Block J 

14 Buster — if I wanted to rent Schindler's List at j 

1 5 Block- Buster I could do that? j 

16 MR. COOPER: Ambiguous. I 
_17 BY MR. GARBUS: 1 

18 Q Is that right? In other words, the I 

1 9 student could do that: Take a little chunk of it 1 
^20 and then put it into her term paper? 1 
"21 MR. COOPER: Ambiguous. Incomplete 1 
- 22 hypothetical. Calls for a legal conclusion. I 

23 THE WITNESS: I don't know. I 
^24 BY MR. GARBUS: j 
"25 Q You don't know whether it's legal or j 
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1 not? 

2 MR. COOPER: Same objections. 

3 BY MR. GARBUS: 

4 Q Is that it? 

p 5 A The answer is, I would have to consult 
1 6 with my lawyers. 

'^7 Q In other words, do you understand then 

8 that the ability to copy or take a piece of a DVD j 

9 is different than taking a piece of something 

1 0 which is analog or taking a piece of, let's say, a 

1 1 VCR? 1 

12 MR. COOPER: Same objections. 

13 BY MR. GARBUS: 

14 Q Or videotape? 

15 MR. COOPER: Same objections. It's compound. 

16 It's incomplete hypothetical. Calls for a legal 

17 conclusion. 

18 BY MR. GARBUS: 

19 Q Go ahead, sir. 

20 A I don't have a legal conclusion to give 

21 you. 

22 Q So, do you know whether or not a student 

23 can take legally a chunk of a Schindler's List 

24 video and use that m a class presentation? 

25 Either a student or a teacher? 


1 
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1 Q Do you know whether or not you can take 1 

2 a video that you make, a duplicate, and then put j 
L 3 it on the internet? 1 

4 MR. COOPER: It's incomplete hypothetical. 

5 It's ambiguous. Calls for a legal conclusion. 
P 6 THE WITNESS: I don't know. 

7 BY MR. GARBUS: 
""'8 Q Do you know if one can, let's say, 

9 videotape a pay-for-cable TV movie - let's say 

10 The Gladiator, and then take that movie and put it 
_ 1 1 on the internet? 

12 MR. COOPER: Same objections. 

13 THE WITNESS: I don't know. 

14 BY MR. GARBUS: j 
""15 Q You don't know whether it's possible or j 

16 whether or not it's legal. Is that right? 1 
" 17 MR. COOPER: Same objections. 1 
"18 THE WITNESS: Don't know. I don't know 

19 whether it's possible. I don't know whether it's 

20 legal. 

'21 BY MR. GARBUS: 

22 Q There's been testimony or there have 

23 been affidavits in this case. If an academic 

24 wntes an article — 

25 A If who? 
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1 MR. COOPER: Same objections. 

2 THE WITNESS: I don't know what the legal 

3 conclusion is on that. 

4 BY MR. GARBUS: 1 

5 Q If you take a VCR videotape, can you put 

6 that on the internet? 

7 MR. COOPER: Incomplete hypothetical. Calls 

8 for legal conclusion, and it's ambiguous. 

9 BY MR. GARBUS: 

10 Q Do you know whether or not you can buy a 

1 1 videotape of a movie and then put that on the 

1 2 internet? 

1 3 MR. COOPER: You're asking technologically 

14 whether it's possible to do it? 

15 BY MR. GARBUS: 

j 16 Q Do you know whether the MP A has ever 
ft 17 checked into whether or not you can take a rented 
Ll 8 movie and put that on the internet? 

19 MR. COOPER: Ambiguous. You're asking ' 

20 whether it's possible. Not whether it's legal. 
(21 THE WITNESS: I don't know. 

] ~22 BY MR. GARBUS: 

"23 Q I presume you don't know whether it's 

24 possible or whether it's legal. Is that risht? 
J25 A I don't know to both of them. 
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1 Q An academic writes an article about 

2 de-encryption and how DECSS was arrived at, is 

3 such an article permissible or is that a violation 
_4 of the law? 

5 MR. COOPER: Would you read back the 

6 question, please? 

7 (The reporter read the record as 

8 requested.) 

9 MR. COOPER: Calls for a legal conclusion. I 

10 also remind the witness, as with all of these 

1 1 questions, that if the only information you have 

12 is through attorney-client communications not to 

13 reveal the substance of those communications. 

14 THE WITNESS: I don't know what the legality 
I 15 is. 

_16 BY MR. GARBUS: 

""17 Q Do you know whether - have you tried to 
1 8 determine whether any academic articles are being 
_19 written now that have the full DECSS in it? j 

20 MR. COOPER: Lacks foundation if you're J 

2 1 asking about the MPAA. 1 

22 THE WITNESS: I don't know. I 

23 BY MR. GARBUS: i 

24 O Do vou know if anvhoHv at thp MP A A knows 

25 that? 

I 
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A I don't know. 

Q Have you tried to stop any academic web 
sites that have DECSS on it? 

MR. COOPER: By that you mean the MPAA? 

MR. GARBUS: Yes. 

THE WITNESS: I don't know. 
BY MR. GARBUS: 

Q Do you know whether or not an academic 
can write an article describing how DECSS was 
done — and we understand it was done through some 
people in Europe — and if he takes you step by 
step through the de-encryption process ~ 

MR. COOPER: Ambiguous. Incomplete 
hypothetical. Calls for a legal conclusion. 
BY MR. GARBUS: 

Q - and he writes that article? 

A I don't know. 

Q If a student reading an academic article 
learns about circumvention is what that teacher 
has done in giving him the tools of circumvention 
illegal? 

MR. COOPER: Same objections. 
THE WITNESS: I don't know. 
BY MR. GARBUS: 

Q If the student then is taught in class 
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1 I think that's a waste of time. 

2 MR. COOPER: I think the entire line of 

3 questioning has been a waste of time. With that I 

4 agree. 

5 MR. GARBUS: Do you want me to go through the 

6 questions again? 

7 MR. COOPER: No, I certainly don't want you 

8 to go through the questions again. I objected to 

9 each of them on valid grounds. So I wouldn't want 

10 you to repeat them. 

1 1 MR. GARBUS: But having objected to them and 

12 your objection being noted, do you want me to ask 

13 each of those questions again with respect to the 

14 MP A, or can we agree that when he was asked those 

15 questions you and his knowledge it also relates to 

16 the MPAA? 

17 MR. COOPER: No, I'll make no stipulation 

1 8 with respect to this line of questioning unless 

1 9 you want to stipulate to the fact that they are 

20 irrelevant and objectionable on all the grounds 

21 that I so objected. 

22 BY MR. GARBUS: 

"23 Q To your knowledge then, does the MPAA 

24 have a position on whether or not it's legal for 

25 an academic in an article to describe how DECSS 
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how DECSS is constructed and he then goes home and 
tries it out and makes a copy, is that illegal? 

MR. COOPER: Same objections. 

THE WITNESS: I don't know. 
BY MR. GARBUS: 

Q With respect to a video, if a student is 
shown a video in class and goes home and makes a 
copy is that ill legal? 

THE WITNESS: Objection. There must be some 
end to the number of incomplete hypotheticals that 
you intend to present to this witness in order to 
ask him his legal opinion. Is there some point to 
trying to get this witness's legal opinion on all 
of these issues that might be relevant to the 
lawsuit. 

BY MR. GARBUS: 
Q Go ahead, sir. 
A I don't know. 

Q Does the MPA have a position to your 
knowledge with respect to these issues I've been 
asking you about? 

A I don't know. 

MR. GARBUS: If you want, Mr. Cooper, I'll 
just go through each of the issues by taking out 
the word "you" and putting in the word "MPAA," but 



Page 89 

1 was arrived at? 

2 A I don't know. 

3 Q Does the MPAA have a position on whether 

4 or not an academic writing in an academic journal 

5 can set forth all of DECSS? 

6 A I don't know. 

7 Q Does the MPAA have a position as to 

8 whether or not a teacher in a class can write out 

9 DECSS to teach students about cryptography or some 

10 other subject? 
[J. 1 A I don't know. 

12 Q If a professor in a law article wants to 

13 write about this case and refers to 2600.com as 

14 having had a mirror site, is that illegal? 

15 MRrCOOPER: Now you're asking whether it's 

16 illegal? You've changed course again? 

17 MR. GARBUS: Yes. 

18 MR. COOPER: Then it's objectionable on all 

19 the grounds the previous questions you asked the 

20 witness his legal opinion. 

21 MR. GARBUS: Okay. 

22 BY MR. GARBUS: 

23 Q Go ahead, sir. 

24 A I don't know. 

25 Q Does the MPAA have a position on whether 
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1 or not a law professor writing an article about 

2 this case refers to the 2600.com site and through 

3 that site you can get DECSS, whether or not that 

4 law professor has committed something illegal? 

5 A I don't know. 

6 Q Does the MPAA have a position on whether 

7 or not if a law professor writes about the DECSS 

8 site and a student then reading that law view 

9 article which either includes DECSS or a link to 

10 DECSS then takes down the DECSS code, whether the 

1 1 student has done something illegal? 

12 MR. COOPER: Would you read back the 

1 3 question, please? 

14 (The reporter read the record as 

CI 5 requested.) 
16 THE WITNESS: I don't know. 

1 7 BY MR. GARBUS: 

18 Q Has the MPA contacted any law professors 

19 and told them that they cannot refer to any site 

20 that links to DECSS? 
1 MR. COOPER: Before you answer, I want to 

22 make sure that it's clear that to the extent you 

23 know an answer to a question like that through a 

24 communication with counsel you should not provide 

25 the substantive answer to the question. 
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BY MR. GARBUS: 

Q When you take a film in a movie house 
with a camcorder can you then take that film and 
put it on the internet? 

MR. COOPER: Would you read back the 
question, please. 

(The reporter read the record as 
requested.) 

MR. COOPER: Ambiguous. Unintelligible. Are 
you asking whether it's physically possible to do 
it? 

MR. GARBUS: Yes. 

MR. COOPER: Lacks foundation. 

THE WITNESS: I don't know. 
BY MR. GARBUS: 

Q Do you know whether there have been any 
instances where people have gone in with 
camcorders and then taken the material from the 
camcorder and translated it to the internet? 

MR. COOPER: Ambiguous. 

THE WITNESS: I don't know. 
BY MR. GARBUS: 

Q Do you know of instances where movies 
have been shown on the internet where they have — 
very shortly after the release of the film and 
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THE WITNESS: I don't know. 
BY MR. GARBUS: 

Q To the extent that a student leaves a 
law school class having learned about this site 
through his teacher's instruction, if he then 
looks at DECSS and puts it in his hard drive does 
the MPA have a position on whether or not that's 
legal or not? 

MR. COOPER: Ambiguous. 

THE WITNESS: I don't know. 
BY MR. GARBUS: 

Q If the student takes the DECSS code that 
he's gotten in a classroom and gives it to someone 
else who does not download DVD, is that illegal? 

MR. COOPER: Ambiguous and calls for a legal 
conclusion, and it's an incomplete hypothetical. 
BY MR. GARBUS: 

Q Go ahead sir. 

A I don't know. 

Q If the student gives it to someone else 
who does make a DVD through the use of 
de-encryption is that DVD made through the use of 
de-encryption illegal? 

MR. COOPER: Same objections. 

THE WITNESS: I don't know. 
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1 before DVDs or videos of that film have made 

2 available to the public? 

3 MR. COOPER: Would you read back the 

4 question, please? 

5 (The reporter read the record as 

6 requested.) 

7 MR. COOPER: Ambiguous. 

8 BY MR. GARBUS: 

_ 9 Q Go ahead, sir. 
10 A I don't know. 

"1 1 Q Has any attempt been made to stop the 

12 New York Times from posting any linking sites, to 

1 3 your knowledge? 

14 MR. COOPER: Ambiguous. 

15 THE WITNESS: I don't know. 

16 BY MR. GARBUS: 

1 7 Q Have any attempts been made against any 

1 8 universities to stop them from posting DECSS? 

19 MR. COOPER: Ambiguous. 

20 THE WITNESS: I don't know. 

21 BY MR. GARBUS: 

22 Q Do you know anything about how this 

23 particular defendant was the defendant arrived at 

24 in the New York case? 

25 MR. COOPER: Unintelligible. Asked and 



: ::;lv .:•:;": '; ,:•::,•::,. , : |> ;: ,• ; . v;^:;..,:,;, , x : xx 



24 (Pages 90 to 93) 



INTERIM COURT REPORTING 
(202) 220-4158 



Page 94 

1 answered to the extent you're asking whether this 

2 witness knows how this defendant was selected. 

3 BY MR. GARBUS: 

4 Q Go ahead, sir? 

5 A I don't know. 

6 Q When for any first time did you learn 

7 Mr. Goldstein's name? 

8 MR. COOPER: Assumes facts not in evidence. 

9 THE WITNESS: I think when you named him 

10 today. 

11 BY MR. GARBUS: 

12 Q If you circumvent or de-encrypt to make 

1 3 Fair Use, is that MP A policy as being against the 

14 law? 

1 5 MR. COOPER: Would you read back the 

1 6 question, please? 

17 (The reporter read the record as 

18 requested.) 

19 MR. COOPER: It's compound. Assumes facts 

20 not in evidence. It's an incomplete hypothetical 

21 and calls for a legal conclusion. 

22 BY MR. GARBUS: 

23 Q Go ahead. Sir. 

^24 A I can't draw a legal conclusion. 
25 Q Does the MPA have a policy that says 
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1 material - Fair Use material, does the MPA have a 

2 policy that that's against the law? 

3 MR. COOPER: If you reverse engineer a DVD? 

4 MR. GARBUS: Yes. 

5 MR. COOPER: To make Fair Use? 

6 MR. GARBUS: Yes. 

7 MR. COOPER: It's unintelligible. I don't 

8 even know what that is or what it could be to 

9 reverse engineer a DVD to make Fair Use. 

10 BY MR. GARBUS: 

11 Q Do you know what that means? 

12 MR. COOPER: It also calls for a legal 

13 conclusion. 

14 THE WITNESS: I just don't know the 

15 legalities of that. 

16 BY MR. GARBUS: 

17 Q Do you know if the MPA has a policy with 

1 8 respect to that? 

19 MR. COOPER: It's ambiguous. It's 

20 unintelligible. 

21 THE WITNESS: I don't know. 
~22 BY MR. GARBUS: 

23 Q Does the MPA — by the way, let me show 

24 you tne letter previously marKeu as exnibit zj, to 

25 which you're a signatory. 1 
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1 that any time circumvention or encryption - 
L.2 de-encryption is used that that is not Fair Use? 

3 MR. COOPER: Ambiguous. Calls for a legal 

4 conclusion. 

5 THE WITNESS: I can't draw a legal 

6 conclusion. 

7 BY MR. GARBUS: 

p'8 Q You don't know the answer to that. So 

9 you don't know whether or not there are some 

10 proper and appropriate uses of circumvention and 
Ll 1 encryption? 

12 MR. COOPER: Ambiguous. Calls for a legal 

13 conclusion. 

14 BY MR. GARBUS: 

15 Q Go ahead, sir. 

_J6 A I can't draw a legal conclusion. 

17 Q So you don't know the answer to that? 
^J8 A No. As I said, I'm not a lawyer. I 
[ 19 can't misspeak it. 

""20 Q Did you testify before congress on the 

—2 1 scope of Fair Use? 

_22 MR. COOPER: Ambiguous. 

23 THE WITNESS: I may have. I don't recall. 
""24 BY MR. GARBUS: 

25 Q If you reverse engineer a DVD to use 
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1 MR. COOPER: Which one is that? 

2 THE WITNESS: Is that David O. Carson? 

3 MR. GARBUS: Right. 

4 MR. COOPER: I think you said you were going 6 

5 to identify them for the record as you referred to 

6 them. 

"~ 7 MR. GARBUS: It's the March 3 1 , 2000 letter 

8 by you to David O. Carson - by you and other 

9 people. You are signatory. 

10 MR. COOPER: I'll note for the record, 

1 1 there's no signature on the copy that I have. 

12 MR. GARBUS: This is a document that was 

1 3 turned over to the by the MPAA. You would have to 

14 ask the MPAA if there is any more information. ! 

15 THE WITNESS: I don't understand how this -- 

16 I see. This is not a MPAA document. This is a 1 

1 7 document of all these different companies. 1 

18 MR. COOPER: If he has any questions about it 

1 9 he can ask you. 

20 BY MR. GARBUS: 

21 Q I direct your attention to page two, the 
_22 sixth line. 

f23 A While the associations? 

24 O Yes. Tell me what the disagreements 

25 are. 
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1 MR. COOPER: You talking about the 

2 disagreements referred to in the first cause? 

3 MR. GARBUS: Yes. About Fair Use issues and 

4 the proper scope of exceptions to the anti 

5 circumvention provisions, two separate issues. 
Q6 THE WITNESS: I don't know. 

7 BY MR. GARBUS: 

C8 Q Do you know what the MPAA's position is 

9 with respect to the proper scope of exceptions to 

0 the anti circumvention provision? 

1 1 MR. COOPER: Read the question, please. 

12 (The reporter read the record as 

13 requested.) 

14 MR. COOPER: Assumes facts not in evidence. 
\J5 THE WITNESS: I don't know. 

16 BY MR. GARBUS: 

1 7 Q You said you never heard — go to the 

18 front of the page. 

19 A I never heard what? 

20 Q Let's go to the front of the document. 

21 MR. COOPER: He's changing his question. 

22 THE WITNESS: I'm sorry. Okay. 

23 BY MR. GARBUS: 

24 Q Have you ever heard — you say you never 

25 heard of the DVD CCA. Is that right? 
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1 THE WITNESS: I don't recall. 

2 BY MR. GARBUS: 

3 Q To your knowledge does the MPAA have any 

4 ongoing relationship with the DVD CCA other than 

5 to sign joint letters? 

6 MR. COOPER: Assuming facts not in evidence. 

7 THE WITNESS: I don't know. 

8 BY MR. GARBUS: 

9 Q Do you know if there was a meeting in 

1 0 December between representatives of the MPAA and 

1 1 the DVD CCA, in December of 1 999 in California? 

12 A No, I don't recall such a meeting. 

1 3 Q Did you -- have you looked at any of the 

14 depositions in this case? 

15 A No. 

1 6 Q Have you spoken to Mr. Jacobson before 

1 7 you came to this deposition? 
.18 A No. 

1 9 Q What documents did you read prior to 

20 coming into this room to refresh your 

21 recollection? 

22 A The Documents supplied me by my lawyers. 

23 Q Which document was that? 

24 A They were — the documents were my 

25 testimony from five or six article — five or six 
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MR. COOPER: His testimony has been, in your 
frequent questions on the subject, that he had not 
heard of it. 
BY MR. GARBUS: 

Q You never heard of John Hoy, who's the 
heads of the ~ 

A John who? 

Q Hoy,H-0-Y? 

A No. 

Q Take a look at page two of the letter. 
A What line? 

Q The bottom left. Is the DVD CCA a 
signatory to the same letter to which you're a 
signatory? 

MR. COOPER: The document reflects the DVD 
Copy Control Association. 
BY MR. GARBUS: 

Q Do you know who they are? 

A I've never met Mr. Hoy, to my knowledge. 

Q You never heard of Mr. Hoy's name until 
I mentioned it today? 

A No. 

Q Have you ever signed to your knowledge 
any other joint documents with Mr. Hoy? 

MR. COOPER: Assumes facts not in evidence. 
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testimonies that I offered before congress, public 
documents. 

Q Was that all? 

A That's all. 

MR. GARBUS: May I have copies of what he saw 
this morning? 

MR. COOPER: He didn't say he saw them this 
morning. Let's just keep the record clear. 
BY MR. GARBUS: 

Q When did you say you saw them? 

A I saw them last week I think. 

MR. GARBUS: May I have copies of those 
documents? 

MR. COOPER: I'll take it under advisement. 

THE WITNESS: I have no idea. I don't 
remember what they were. 
BY MR. GARBUS: 

Q All you saw were five or six public 
statement tiiat you made? 

A As I recall. 

Q Did you see any internal documents of 
the MPAA? 

A I don't recall seeing any of those. 

Q Let me direct your attention to exhibit 
23, which is your statement of October 28, 1999. 
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A This is October 28, 1999. All right. 

Q Right. And I direct your attention to 
page two, last paragraph. 

A Beginning with what? 

Q When piracy flourishes. If you see in 
the middle of the paragraph you say, "Piracy is a 
$2 billion a year worldwide problem and growing?" 

A Uh-huh. 

Q Can you tell me if you have any 
information about whether one nickel of that 
piracy loss relates to DECSS? 

A I don't know. 

Q Has anyone at the MPAA to your knowledge 
determined whether there's been a nickel loss due 
to — or any loss, a penny loss, due to DECSS? 

MR. COOPER: Ambiguous. Calls for a legal 
conclusion. And I admonish the witness not to 
include any information in his answer that comes 
from attorney-client communications. 

THE WITNESS: I'm not aware. 
BY MR. GARBUS: 

Q Have you ever seen a any documents that 
break down - internal MPAA documents that break 
down how these loss figures are arrived at? In 
other words, the sources of the loss? 
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1 MR. GARBUS: Right. 

2 THE WITNESS: I don't recall. 

3 BY MR. GARBUS: 

4 Q Has anyone ever told you that they ever 

5 learned — do you know what a DVD burner is? 

6 A I'm not sure. 

7 Q Do you have any understanding of it at 

8 all? 

9 A I've heard the term, but I really don't 

1 0 know what it means . 

11 Q Do you know whether a DVD burner has 

12 ever been used to make a pirated copy of a DVD? 

13 MR. COOPER: Calls for speculation. You're 

14 asking the witness now to use a term that he's not 

1 5 familiar with. If you want to give him a 

1 6 definition he might be able to answer the question 

17 you intend. 

1 8 MR. GARBUS: May I hear the objection? 

1 9 (The reporter read the record as 

20 requested.) 

21 BY MR. GARBUS: 

22 Q Do you agree with your counsel's 

23 statement: That I would have to give you a 

24 definition so that you could answer the question? 

25 A Yeah. Why don't you give me a 
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1 MR. COOPER: That's a reference to the loss 

2 figures set forth in exhibit 23? 

C3 MR. GARBUS: Yes. 
4 THE WITNESS: I don't recall. 

5 BY MR. GARBUS: 

6 Q Doesn't the MPAA make a breakdown? Is 

7 it your testimony that you don't recall seeing it 

8 or that the MPAA doesn't make breakdowns? 

9 MR. COOPER: Is that the end of your 

10 question? 

11 MR. GARBUS: Yes. 

12 MR. COOPER: You're asking whether the MPAA 

13 has a practice of making breakdowns with respect 

14 to this reference in this document? 

15 MR. GARBUS: With respect to piracy losses, 

16 generally. 

17 MR. COOPER: Well, this is one of them but 

1 8 also in general? 

19 THE WITNESS: I don't recall the format of 

20 this at all. 

21 BY MR. GARBUS: 

22 Q Have you ever seen, let's say, an 

23 estimate of how much is lost to camcorders? 

24 MR. COOPER: As distinct from other forms of 

25 piracy? 
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1 definition? 
" 2 MR. GARBUS: All right. Now, let's mark as 

3 exhibit 28 a letter signed by you to Senator Diana 

_4 Finestein. 

5 (Valenti Exhibit 28 identified.) 

6 BY MR. GARBUS: 

7 Q I direct your attention — 

8 MR. COOPER: The witness doesn't have the 

9 document yet. 

10 BY MR. GARBUS: 

11 Q By the way, do you have a computer at 

12 home? 

13 A Yes. 

14 Q Do you use search engines? 

15 A— -No. 

16 Q Do you use linking? 

17 MR. COOPER: Ambiguous. 

1 8 THE WITNESS: No, I don't. 

19 BY MR. GARBUS: 

20 Q Do you go on line? 

21 A E-mail. 

22 Q Do you surf the net, as that expression 

23 goes? 

24 A No. I read. 

25 Q So do I. Starting the sentence, "Just a 
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1 few key strokes," if you'll take a look at it, the 

2 second paragraph. 

3 A What page are you on? 

4 Q I'm on the first page - second page of 

5 the April 14th letter. 

6 A I got an April 15 page. Turn it over. 

7 Q That's the backup. In other words, 

8 April 15? 

9 MR. COOPER: Let's take it slowly. 

10 BY MR. GARBUS: 
|1 1 Q Page two of the Diana Finestein letter 

12 written by you and others. 
'13 A What I want to do, counsel, if you will 

14 allow me. It's Diane. If you say Diana I don't 

15 think that she would like that very much. 

16 MR. GARBUS: I'll say Diane. 

17 MR. COOPER: I would like the witness to take 

18 a few moments to read the document, all three 

19 pages, so that he can familiarize himself with it. 

20 VIDEOGRAPHER: Changing videotape two. The 

21 time is 10:55:20 seconds. 

22 (Recess.) 

23 VIDEOGRAPHER: This is the head of videotape 

24 two continuing the video deposition of Mr. Jack 

25 Valenti. We're on the record. The time is 1 1 :00 
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THE WITNESS: Have I personally seen that? 
BY MR. GARBUS: 

Q Who gave you the information for that 
sentence? 

MR. COOPER: Assumes facts not in evidence. 

THE WITNESS: I would assume it's somebody 
who's technically aware in MP A, but I don't know 
who. 

BY MR. GARBUS: 

Q The sentence goes on to say, "To make 
perfect copies whether it is the first copy or the 
thousandth of a copy." 

Did you make - again I presume you got 
that information from someone who is more 
technically aware. Is that right? 

MR. COOPER: Assumes facts not in evidence, 
you're asking the witness whether he recalls where 
that information came from. 

MR. GARBUS: Yes. 

THE WITNESS: I'm sure it came from some 
technical expert but I don't know who. 
BY MR. GARBUS: 

Q Do you know if that tech expert had ever 
made any copies off a computer? 

MR. COOPER: Calls for speculation. He 
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1 o'clock 47 seconds. 

2 BY MR. GARBUS: 

""3 Q Going to the statement starring with, 

4 "Just a few key strokes on an ordinary household 

.„ 5 computer will enable people throughout ~ 

6 A Excuse me. Where are you reading from? 

7 I'm sorry. 

8 Q The bottom, more or less, of the second 

9 paragraph. 

10 MR. COOPER: Of page two of the exhibit. 

1 1 MR. GARBUS: Of the exhibit, but it's page 

12 one. 

13 THE WITNESS: Just a few key strokes? 

14 MR. GARBUS: Yes. 

15 THE WITNESS: All right. Go ahead. 
.16 BY MR. GARBUS: 

17 Q "On an ordinary household computer will 

1 8 enable people throughout the globe to make perfect 

19 copies." 

20 Have you ever done that? 

21 A No. 

22 Q When you say will make perfect copies, 

23 have you ever seen perfect copies made on a 

24 household computer of any materials? 

25 MR. COOPER: Ambiguous. Overbroad. 
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1 doesn't even know who it was. 

2 BY MR. GARBUS: 

3 Q Go ahead, sir. 

4 A I don't know. 
i-5 Q Do you know if he made ten copies? 1000 
L 6 copies? 

7 MR. COOPER: That's absurd. 
;8 THE WITNESS: I don't. 

9 BY MR. GARBUS: 
10 Q Did anybody tell you they had? 
\ 1 MR. COOPER: Had what? 
12 THE WITNESS: Had what? 

J 3 BY MR. GARBUS: 

14 Q Made copies or perfect copies from 

1 5 information off a computer? 

1 6 A I'm not a — I don't know. 

17 Q Is it your recollection that it was 

1 8 somebody within the MPAA who told you that? 

1 9 MR. COOPER: You're now talking about the 

20 phrase that you've been quoting from that's 

21 contained in the letter? 

22 MR. GARBUS: Yeah. Let's mark as exhibit 29 

23 something written by Mr. Valenti allegedly for the 

24 Los Angeles Times on January 30th. 

25 (Valenti Exhibit 29 identified.) 
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1 MR. GARBUS: Mr. Cooper, with respect to a 

2 document you've given us of October 28, 199, let 

3 me just tell you we're missing page three. So if 

4 you could make that available to us. 

5 MR. COOPER: I'll need more information than 

6 you've just given me. 

p 7 MR. GARBUS: Exhibit 23 is the statement by 
8 Jack Valenti. It's between your marked pages 8386 

_ 9 and 87. There's a page missing. 
10 BY MR. GARBUS: 

Hil Q Mr. Valenti, you recall before we were 

12 using - we were talking about the term burner? 

13 A Uh-huh. 

14 Q You said you didn't know what that was. 
-15 Is that right? 

16 MR. COOPER: His testimony speaks for itself. 

17 THE WITNESS: That's what I said. 

18 BY MR. GARBUS: 

Tl9 Q Do you see you used the word burner in 

20 that article? 

21 A Yes, but I still don't know what it 

22 means. 

23 Q You wrote that sentence not knowing what 
^ 24 it means / 

25 MR. COOPER: Calls for a conclusion. You're 
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1 Q Did anybody tell you what a burner was 1 
s 2 before you put that in your article? 

3 MR. COOPER: The quote? 
^ 4 MR. GARBUS: Yes. 

5 THE WITNESS: Not to my knowledge. 
^ 6 BY MR. GARBUS: 

7 Q It says — the last paragraph - 

8 A Last paragraph where? 

9 Q Of the first column and the last 

10 sentence. 

11 A How does it start? 

12 Q "If one visits the sites." 

13 A I don't see it. 

14 MR. COOPER: It's down here. He's referring | 

15 to this sentence that starts right here. 

f 16 THE WITNESS: "If one visits the sites in 

17 question." 
"18 BY MR. GARBUS: 

"19 Q "One will see in site enticements." Did 

20 you visit the site? 

21 A No. 

22 Q Do you know who gave you that 

23 information? 

24 A oomeDoay witnm my organization, l 

25 don't remember. 
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1 asking whether he remembers today whether he knew 

2 then what burner meant. 

3 BY MR. GARBUS: 

/"~4 Q Did you know then what a burner was? 

5 A No. 

6 Q Did you ever in your life know what a 

7 burner was? 
-8 A No. 

9 Q Do you know whether that sentence about 

10 a burner is true? 

1 1 MR. COOPER: Let's be clear. Which sentence 

12 are you referring to? The one that quotes from a 

13 web site on the internet? Because I see it used 

14 there. It's a quote. Is that the one you're 

1 5 talking about? 

16 MR. GARBUS: Yes. 

17 MR. COOPER: You're asking when he quoted | 

1 8 something he saw on the internet, whether he knew 

1 9 what that meant? 

20 MR. GARBUS: Yes. 

21 MR. COOPER: From the quote? 

22 MR. GARBUS: Yes. 

23 BY MR. GARBUS: 

f~24 Q Did you know what a burner was? 
25 A No. 
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""1 Q In the third from the last paragraph you 

2 say, "In the trial the defendants no doubt can 

3 count on support from activist groups." 

4 Do you know whether any activist groups 

5 are supporting the defendants? 

6 A I don't know their specific names. 

7 Q Do you know of any general names of any j 
^ 8 activist group that are supporting the defendants? 

~~ 9 MR. COOPER: I instruct the witness not to 

10 answer that question to the extent that the answer 

1 1 comes from communications with counsel. 

12 BY MR. GARBUS: 

13 Q Go ahead, sir. 

14 MR. COOPER: You can answer if you have any 

15 information that doesn't come from lawyers. 
"16 THE WITNESS: I don't have any information 
Ll7 that doesn't come from counsel. 

18 BY MR. GARBUS: 

19 Q With respect to the hacker's strange 

20 ideology. 

2 1 A Where is this now? 

"22 Q In the same paragraph. "During the 

23 trial the defendants no doubt can count on support j 

24 from activist groups?" 

25 A Yes. j 
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1 Q "That have been seduced by the hacker's 

2 strange ideology which equates copying and 
L 3 steeling software code with free speech?" 

4 A Uh-huh. 
r"5 Q Is that what you understand Professor 
_ 6 Lessig's position to be? 
~~ 7 MR. COOPER: You're asking whether he 

8 understands the sentence you just quoted from. 

9 MR. GARBUS: No. No. No. No. 

10 BY MR. GARBUS: 

nil Q Do you understand Professor Lessig's 

12 position that equates copy write and stealing 
Ll3 software code with free speech? 

14 MR. COOPER: By Professor Lessig's position 

15 you're referring to the references you made 

16 earlier to Professor Lessig in a prior document? 

17 MR. GARBUS: Yes. 

f 18 THE WITNESS: Yeah, I think that's Professor 
I 19 Lessig's general doctrine, which I do find 
L20 strange. 

21 BY MR. GARBUS: 
F22 Q Have you read Professor Lessig's book? 
r23 MR. COOPER: Do you mean a particular book by 

24 the — 

25 MR. GARBUS: He's written one book. J 
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i 

1 to take it down we're interfering with their free I 

2 speech. 1 
L 3 As I said, I find that very strange. 1 
p'4 Q I direct your attention to the last 1 

5 sentence of the next to last paragraph, beginning 1 

6 with, "The industry's filing of a claim against j 

7 the internet hackers is the first major test of | 

8 whether the congressional guard dog has any 1 

9 teeth." 1 

10 We're talking about the DMCA. This j 

1 1 namely being the first enforcement or significant 1 

12 enforcement of the DMCA? 1 
.13 A Yes. I 

14 Q Do you want a break? I 

15 A This is fine. Go ahead. j 

1 6 Q You want something more to drink? I 

17 Something more to drink? j 

18 A This is fine. Thank you, counselor. j 
~19 Q Tell me the significance. You say, "The 1 

20 filing of a claim is the first major test." What j 

21 is the significance of that test? To whom does j 

22 this case have significance? 1 

23 A Well, I think that if we win this case j 

24 it will certainly send a strong message to anybody 

^ 25 else that's trying to illegally decrypt. 1 
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~1 THE WITNESS: I have read comments that he's 

2 made that people took down off the internet and I 
*— 3 read. 

4 BY MR. GARBUS: 

5 Q Have you ever read his book? 

6 A I'm not aware of his book. 

C 7 Q Who was the one who told you it was his 

8 position that equates copying and stealing 

9 software code with free speech, or was that your 
-40 position alone? 

11 MR. COOPER: I want to make it clear. That 

12 position, as you refer to it, is not something 

13 that comes from this document. That's something 

14 you've asked the witness whether it was his 

15 belief. 

16 BY MR. GARBUS: 

17 Q Go ahead. 

~1 8 A I don't recall who brought it to my 

1 9 attention, if it was written form, off the 

20 internet, either some speech he made or comment me 

21 made or article that he had written. I don't 

22 recall the providence of the article, but I do 

I 23 recall that I think Professor Lessig believes that 
J 24 anything that's on the internet is free to take 
25 down regardless and that if people aren't allowed 
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1 Q So this will effect or can save the life J 

2 of the DVD program. Is that right? In other 1 

3 words, it has enormous significance. I 
r 4 The DVD business is a multi million 1 

5 dollar business, and the winning or losing of this j 
_ 6 case affects that business. Is that right? j 

7 MR. COOPER: It calls for a conclusion and I 

8 lacks foundation. I 

9 BY MR. GARBUS: 1 

10 Q Go ahead, sir. J 

1 1 MR. COOPER: In believe what you're inviting j 

12 the witness to do is to testify about the effect 1 

13 of the conclusion of this case on the entire DVD j 

14 business. Is that what you mean to be asking? 1 

15 MR. GARBUS: Yes. j 

16 MR. COOPER: Lacks foundation. Calls for a 1 
_ 1 7 legal conclusion. 1 
~18 THE WITNESS: I think this case has to do 1 

19 with whether or not a congressional law is 1 

20 meaningful or not and whether or not people can g 

2 1 get away with circumventing encryption, and that's 1 

22 what the DECSS does. So to that extent I think 1 

23 it's significant. 1 
^24 BY MR GARBUS* 

25 Q It will affect the entire industry. Is 1 
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1 that right? 

r 2 MR. COOPER: He's answered the question. Are 

3 you asking now whether the case outcome will 

4 affect the entire industry? 
,5 MR. GARBUS: Yes. 

6 MR. COOPER: I think it's the same question 

7 you asked before. 

8 BY MR. GARBUS: 
— 9 Q Go ahead, sir. 

10 A It will allow us to protect what we own. 

f l 1 Q Are there any other technologies that 

12 you know of that are now being researched or 

1 3 studied or put into use that can protect DVDs? 

14 MR. COOPER: Talking about research by the 

1 5 MPAA or its member companies? 

16 MR. GARBUS: Yes. 

J 7 MR. COOPER: That's yes-or-no question. 

CI 8 THE WITNESS: No, I don't know of any. 

19 BY MR GARBUS: 

20 Q Do you know of any entities that are 

2 1 conducts research of any kind? 

22 A Do I personally know of anybody? 

23 Q Yes. 

24 MR. COOPER: Research of what kind? 

25 MR. GARBUS: Security. 
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1 Q Did anybody tell you that this 

2 encryption code was immune from being broken? 
.3 A I don't recall. 

4 Q Do you know how long it took this 

5 1 6-year-old boy to break this code? 

6 MR. COOPER: Ambiguous. You mean from the 

7 time that the code was issued? 

8 MR. GARBUS: Yes. 

9 A I don't know. 

10 Q Do you know the terms "weak codes and 

1 1 strong codes?" 

12 MR. COOPER: That's two terms. 

13 MR. GARBUS: Yes. 

14 THE WITNESS: I can guess, but I don't know. 

15 BY MR. GARBUS: 

16 Q Tell me your best understanding. 

17 A Well, I don't want to guess. I just 

18 don't know. 

19 Q Do you know if this was a weak code or a 

20 strong code? 

21 MR. COOPER: Calls for speculation. He just 

22 told you he doesn't know what the terms mean. 

23 THE WITNESS: I don't know. 

24 BY MR. GARBUS: 

25 Q Do you know what algorithms are? 
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1 MR. COOPER: What do you mean, research? 

2 MR. GARBUS: Research relating to encryption 

3 codes or ways of secures properties like DVDs or 

4 records music for the copywrite holders. 

5 THE WITNESS: I'm sure there are a number of 

6 companies out there that are doing this kind of 

7 research. 

8 BY MR. GARBUS: 

r~9 Q Have you ever heard of CSS2? 

10 A CSS2? No. 

11 Q Do you know whether or not there's not 

12 another encryption code ready to go if this one 

13 proves to be insufficient? 

14 MR. COOPER: Ambiguous. Lacks foundation. 

1 5 The witness has already testified he's not aware 

16 of substitute technology. 

f 17 THE WITNESS: I don't know. 

U 18 BY MR. GARBUS: 

1 9 Q Were you told or was anyone at the MPAA 

20 told the first time DVDs came out that it was just 

21 a matter of time until the encryption code was 
£22 broken? 

23 MR. COOPER: Calls for speculation. 

24 THE WITNESS: I don't recall. 
*25 BY MR. GARBUS: 
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1 MR. COOPER: In the abstract? 

2 THE WITNESS: In the abstract algorithms, 

3 yes. 

4 BY MR. GARBUS: 

5 Q What are they? 

6 A Use them in trigonometry. 

7 Q What are they? 

8 A I did take trigonometry some time back. 

9 I rather liked it at the time, but it's a long 

10 time ago. And I really can't define for you 

1 1 algorithms, but I know the name. 

12 Q Does the term algorithm have any 

1 3 meaning with respect to security codes? 

14 MR. COOPER: That's outside of this witness's 

15 evenlrguable expertise. 

16 THE WITNESS: This is beyond my capacity to 

17 understand. 

1 8 MR. GARBUS: Let's wait until we get - there 

19 are documents we've asked to be copied. If we can 

20 just wait for those documents. 

21 MR. COOPER: Why don't we go off the record. 

22 I have no idea how long ago they went out for 

23 copying or when they will be back. 

24 VIDEOGRAPHER: Off the record. The time is 

25 11:17 and 30 seconds. 




31 (Pages 118 to 121) 



INTERIM COURT REPORTING 
(202) 220-4158 



1 

2 
3 
4 
5 
6 
7 
8 
9 

10 

Hi 
U2 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
f-24 
25 



Page 122 

(Recess.) 

VIDEOGRAPHE^: We're back on the record. The 
time is 1 1:25 and 58 seconds. 

MR. GARBUS: Mr. Valenti, I mindful of your 
condition. So I'm going to try and keep it short. 

Can we mark the following documents? 
And this I hope will be the last document we'll 
talk about today? 

(Valenti Exhibit 30 identified.) 
BY MR. GARBUS: 

Q I direct your attention to exhibit 30, 
second paragraph. 

MR. COOPER: Give me witness an opportunity 
to review the document. 

MR. GARBUS: Sure. 

THE WITNESS: Which one are we looking at? 
I'm sorry. 

BY MR. GARBUS: 
Q 30. 

A I've got it right here. "Valenti warns 
the dangers?" 
Q Yes. 

A What do you want me to look at? 
Q Second paragraph. "Valenti told the 
committee," second sentence. "The thousandth copy 
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1 So he's asking you a question 

2 independent of the paragraph, Mr. Valenti. 
.3 BY MR. GARBUS: 

4 Q Do you recall testifying before 

5 A Do I recall such? 

6 Q Do you recall testifying before that 

7 movies were available or copies of films were 

8 available that had just opened in theaters even 

9 before they had gone on to video or DVDs? 

10 A If I said it - 

1 1 MR. COOPER: He's asking whether you 

12 testified earlier today. 

13 BY MR. GARBUS: 

14 Q Is that what you testified before? 

15 A Before this testimony? 

16 MR. COOPER: No. He's asking whether you 

17 testified earlier today, this morning in this 

1 8 deposition to the effect that he's now stating. 

19 He's not making reference to this third paragraph. 

20 THE WITNESS: What are you stating say it 

21 again, please. 

22 BY MR. GARBUS: 

23 Q Did you testify earlier ~ 

24 A Today. Okay. 

J25 Q or is it your understanding that 
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of a digitized movie is as pure as the original." 

Have you ever seen the thousandth copy 
of a digitized movie? 
A No. 

Q Have you ever seen the thousandth or the 
50th copy of anything - of a DVD film 
de-encrypted by DECSS? 

MR. COOPER: Unintelligible. Calls for 
speculation. 
BY MR. GARBUS: 

Q You can answer. 

A No. 

Q Going to the next paragraph. We talked 
before about purchasing copies of films that have 
just begun their theatrical run which should not 
have even been put into video or video form. Do 
you recall that? 

MR. COOPER: I'm sorry. Did you direct the 
witness's attention to the third paragraph in 
asking your question? 

MR. GARBUS: First I'm asking the question. 
Then I'll direct him to the paragraph. 

MR. COOPER: Well, it was confusing since you 
directed him to the paragraph then asked your 
question. 
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1 there are copies of films made shortly after the 

2 films are released and even before they go into 

3 video or DVD form? 

4 A Where? 

r 5 Q That there are pirated films made 

■ 6 available? 

7 A Yes. 

8 Q That is your understanding? 

9 A Yes. 

1 0 Q Where do you get that information from? 

11 A I get the information from anti piracy 

12 people, from member companies who locate their 

13 films on the internet. 
.14 Q These are people that report to you? 

15 A^Member companies don't report to me. 

16 Q The people within the MPAA report to 

17 you? 

1 8 A Correct. 

19 Q Has anyone ever told you that DECSS or 

20 that process was used with respect to any of those 

21 films? 

22 MR. COOPER: By that process you mean DECSS 

23 was used to create any of the post-theatrical 

24 release pirated films? 

25 MR. GARBUS: Yes. 
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1 MR. COOPER: Exclude attorney-client 

2 communications in your answer. 
L 3 THE WITNESS: I don't recall. 

4 BY MR. GARBUS: 
f~5 Q Do you recall when you testified, as is 

6 referred to in that document, "Playing a brief 

7 clip from the MGM film Stigmata?" And this is 
U 8 referred to in the fourth paragraph. 

9 A Uh-huh. Yes. 
PlO Q Do you know whether anyone ever told you 

1 1 that film originally came through the use of 
^12 DECSS? 

13 MR. COOPER: Ambiguous. Whether the film 

14 Stigmata came through the use of DECSS? 

15 BY MR. GARBUS: 

1 6 Q Whether the product that you saw had 

1 7 been on a DVD that had been decrypted through 

18 DECSS? 

- 19 A I don't remember. Don't recall. 
p20 Q Directing your attention to document 
L_ 2 1 number 32, the next to last paragraph. 

22 MR. COOPER: Do you want him to review the 

23 rest of the document to see what it is? 

24 MR. GARBUS: I don t think he needs to, but 

25 if he wants to he should. 


Page 128 1 

1 review the paragraph you've now drawn his 

2 attention. Then we'll ask that the question be 

3 read back. 

[4 THE WITNESS: I don't recall. 

5 BY MR. GARBUS: 

6 Q Have you ever been told that any film 

7 that you have seen in the last five years, pirated 

8 or non-pirated, ever came from a DVD that had been 1 

9 de-encrypted through DECSS? 

10 MR. COOPER: Assumes facts not in evidence. 

11 THE WITNESS: I don't know. 

12 BY MR. GARBUS: 

13 Q To your knowledge, has anyone at the 

14 MPAA ever been told or has ever seen a film, 

1 5 pirated or non-pirated, that has come from a DVD 

16 through DECSS? 

17 A I don't recall. 

18 Q To your knowledge, has anyone at a major 

19 studio that comprises the MPAA ever seen a film, 

20 pirated or non-pirated, that allegedly came from a 

2 1 DVD that was encrypted through a DECSS? 

22 MR. COOPER: Lacks foundation. 

23 THE WITNESS: I don't recall. 

a nv TV im A DDT TO . 

24 BY MR. GARBUS: 

15 Q To your knowledge, aside from the movie 
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1 THE WITNESS: This is 32. 

2 BY MR. GARBUS: 

3 Q Next to last paragraph. 

4 A Beginning with what? The protection of 

5 American's creative works? 

6 MR. COOPER: He's drawing your attention to 

7 page two. Talking the September 10, 1998 

8 document? 

^ 9 MR. GARBUS: Yes. 

1 10 MR. COOPER: That's 31. 

ril BY MR. GARBUS: 

| 1 2 Q So look at 3 1 , the next to last 

Li 3 paragraph. 

14 MR. COOPER: On page two? 

15 MR. GARBUS: Yes. 

fl6 THE WITNESS: "Valenti also noted threat." 
^17 Is that what you mean? 

18 BY MR. GARBUS: 
*~'19 Q Yes. Now, you say you've seen pirated 

20 copies of films as current as Milan, Steve 

21 Speilberg's landmark epic, Saving Private Ryan. 

22 Did anyone ever tell you that any of 

23 those came from DECSS through the de-encryption of 
-24 DVDs through DECSS 7 

25 MR. COOPER: Give him a moment, please, to 
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1 studios, aside from the MPAA, do you know of one 

2 person who has ever seen a film that has been 

3 de-encrypted from a DVD through DECSS? One 
„4 person? 

5 MR. COOPER: Exclude in your answer any 

6 information you have from counsel. 

7 THE WITNESS: I don't recall. 

8 MR. GARBUS: Thank you very much. That's the 

9 end of the deposition. 

10 THE WITNESS: Thank you, Mr. Garbus. 

1 1 Appreciate it very much. 

12 MR. COOPER: Before we go off the record, let 

13 me just note that the transcript and video 

14 cassette record of this deposition is covered by 

15 the protective order in effect in this lawsuit; 

1 6 that we reserve our right to designate any portion 

17 of the transcript and video cassette as 

1 8 confidential or highly confidential within the 

1 9 terms of that protective order and that no portion 

20 of the transcript or the video cassette should be 

21 released or utilized for any purpose other than in 

22 accordance with that until such time as we've had 

23 our opportunity to make our designation. 

24 MR GARBUS" I et me imt maVp nnp thincr 

25 clear. It's the way we've been closing all 

- 
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1 depositions, and I want to be sure we understand 

2 it here. That there are many documents we have 

3 not gotten from them film studios, many documents 

4 we have not gotten from the MPAA. Mr. Cooper has 

5 said he is going to give us further documents now. 

6 This deposition is also subject to 

7 rulings. So if those documents require any 

8 further deposition we shall contact the Plaintiff 

9 in attempt to do that. If any of the rulings 

1 0 sought here in our favor we shall continue the 

1 1 depositions. And if any documents come in from 

12 the other studios - thus far we have not received 

13 documents from six of the studios. We have not 

14 seen the Schumann report. Seven studios. We have 

1 5 not seen any of the internal documents of the MPAA 

1 6 that led to the Schumann affidavit or any of the 

17 affidavits — if any of those require the 

1 8 continuation of the deposition we shall try and 

19 advise Mr. Cooper as soon as possible. 

20 MR. COOPER: Just so the record is clear, I 

21 don't believe you're entitled to a great many of 

22 those documents. You have insisted on pursuing 

23 Mr. Valenti's deposition despite the fact, as I 

24 believe it's plain, that Mr. Valenti was not a 

25 necessary witness in this matter. I certainly 
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would oppose any attempt to bring Mr. Valenti back 
for further needless imposition on his time in 
order to seek further deposition from him at any 
point. 

MR. GARBUS: Thank you. I think we've both 
stated our position. 

VIDEOGRAPHER: Deposition is adjourned or 
concluded. The time is 11:37:43. 
(Whereupon, at 1 1:37 a.m., the deposition was 
concluded.) 
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